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BRIEF OF RESPONDENTS 


STATEMENT. 
These several actions were tried at one and the 
same time under an agreement that the evidence in 
support of the particular entries involved might be 


applied to the particular entries referred to in the 


2 


different bills, and a decision rendered based upon 
the evidence the same as if the evidence in each par- 
ticular case had been taken at separate times, and 
repeated in the various actions. This agreement 
was made in the lower court for the purpose of 
avoiding repetition of the evidence and the enlarge. 
ment of the record. 

A fair statement of the facts appears in the deci- 
sion of the Honorable Frank S. Dietrich, who tried 
the cases (Vol. 1, pp. 256 to 365 of Record), and we 
feel that we could add but little to the comment of 
the learned trial court in that opinion. The Court 
will observe that the trial court in its opinion took 
each individual entry and considered the evidence 
and the law as it applied to the same. 

The three actions are based upon practically the 
same state of facts and the reason for filing the sep- 
arate actions was for the purpose of making other 
subsequent purchasers parties, and adjudicating the 
rights of the various claimants. The various bills 
in equity charge the acquisition of land in violation 
of the criminal statute, and by conspiracy, fraud. 
collusion and agreements with the various entry- 
men, 

We will first call the Court’s attention to amend- 


ed bill in equity No. 388 (Page 329 of Record). 


— 4 9 
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There was stricken from this bill all of paragraph 
two. Paragraph three charges conspiracy by Wil- 
liam F. Kettenbach, George H. Kester, William 
Dwyer, Clarence W. Robnett and Frank W. Ketten- 
bach, and the various entrymen, and charges in 
substance : 


“That the said defendants did unlawfully, cor- 
ruptly, combine, conspire. confederate and agree 
together with each other, and with divers other 
persons, some of whom are hereinafter named, 
and others of whom are to the complainant un- 
known, and did form, make and enter into an 
unlawful, corrupt and fraudulent conspiracy, 
combination and agreement with each other, 
and with other persons aforesaid for the pur: 
pose and to the end of defrauding the complain- 
ant of the title and ownership of diverse large 
tracts of public land then owned by the Com- 
(ameant, * * * ” 


This is substantially the charge made in each of 
the bills, and as we understand the rule, fraud must 
be proved in relation to each and every entry, and 
that the defendants, George H. Kester, William F. 
Kettenbach, and William Dwyer, participated in 
the fraudulent conspiracy by means of which the 
land was acquired. Paragraph nine sets forth the 
names of the various entrymen, and the description 
of the land, and in order to correctly determine 


whether or not fraud existed in relation to the vart 
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ous entries, it will be necessary to refer to the evi- 
dence in support of such entries. 

We are not unmindful of the contention of the 
Government that the Timber and Stone law limits 
the amount of land which an individual can acquire 
thereunder to 160 acres, and by reasons of the fact 
that the defendants have acquired more than 160 
acres they have acquired the same in violation of 
the Timber and Stone act. This contention is un- 
tenable, and in violation of not only the decision of 
this court in United States vs. Barber Lumber Co. 
and others, 194 Fed., p. 24, but also the case of 


St. Louis Smelting & Refin. Co. vs. Thomas 
I. Kemp, 104 U. 8.-036-657 ; 26 L. Ed. 875- 
882. 


In the last mentioned case, on page SSO the court 
Sas": 


“It authorized the issue of patents for claims 
on veins or lodes of quartz or other ‘rock in 
place’ bearing gold, silver, cinnabar or copper. 
Placer claims first ‘became the subject of regu- 
lation by the Mining Act of July 9th, 1870, 
which provided that patents for them might be 
issued under like circumstances and conditions 
as for vein or lode claims, and that persons hav- 
ing contiguous claims of any size wight make 
joint entry thereof. But it also provided that 
no location of a placer claim thereafter made 
should exceed one hundred and sixty acres for 
one person or an association of persons. The 
Mining Act of May 10th, 1872, 17 Stat. at L., 94, 
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declared that a location of a placer claim sub- 
sequently made should not include more than 
twenty acres for each individual claimant. 
These are all the provisions touching the extent 
of locations of placer claims, and they are re- 
enacted in, the Revised Statutes, Secs. 2330, 
2331. <A limitation is not put upon the sale of 
the ground located, nor upon the number of lo- 
cations which may be acquired by purchase, nor 
upon the number which may be included in a 
patent. Every interest in Iands is the subject 
of sale and transfer, unless prohibited by stat- 
ute, and no words allowing it are necessary. * * * 

Siieaddition to all this, 1 is difficult to per 
ceive what object would be gained, what policy 
suhserved, by a prohibition to embrace in one 
patent contiguous mining ground taken up by 
different locations and subsequently purchased 
and held by one individual. He can hold as 
many locations as he can purchase. ard rely 
upon his possessory title. THe is protectrd there- 
under as completely as if he held a patent for 
them, subject to the condition of certain annual 
expenditures upon them in labor or improve- 
ments.” 


This decision seems to he very much in point. The 


Timber and Stone law prohibited the making of 


more than one timber and stone entry of 160 acres, 


but there is no prohibition of the amount one indi- 


vidual may purchase. He may acquire by purchase 


all of the claims he can pay for. 


Ki line with these decisions is the ease of 


Williamson vs. Wmited States, 207 U. &., 
ee 
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United States vs. Budd, 144 U. 8., 154; 


United States vs. Detroit Lumber Co., 200 
U3. 327: 


United States vs. Clark, 200 U. S. 601. 


THE EVIDENCE 
We now call the court's attention to the following 
entries and the evidence of the Government in sup- 
port of its contentions, omitting for the time being 
any reference to the evidence on the part of the 


defendants or of the defendants themselves. 


CARRIT D. MARRIS. 

We first call the Court's attention to the claim of 
CARRIE D. MARIS. The evidence is found at 
pages 2069 to 2084, direct examination, and pages 
2084 to 2090, cross-examination. The witness on 
page 2070 identifies her application to purchase, the 
non-mineral affidavit, the sworn statement, and the 
cross-examination taken at the time of making her 
final proof, and the various othe: papers in support 
of her entry. She also testified at page 2071 that at 
the time she made her entry she was a clerk in a dry- 
goods store; that Clarence W. Robnett first spoke to 
her about taking up a claim; and on page 2072 the 


raiess testifies : 


Cl v 


“A, Well, he told me it wasn't necessary for 
me to have the money. Well, I told him I didn't 
see how T could get it, and he went on to explain 
that if I went out and took it up, that he would 
furnish all the expense money, find me a pur- 
chaser: that when I liad proved up on the claims 
he would find a buyer, and then the expense 
money was to be taken out of what I got for the 
claim, and the profits were to be divided half 
between himself and myself.” 


The witness also testifies that Robnett furnished 
her the money with which to pay her expenses for 
publication fees, and for the purchase of the land. 
On page 2079 the witness answers in reply to a lead- 
ing question by counsel for the Government as fol- 
lows: 


“OQ, Now, when you took up this Jand, Mrs. 
Zexford, did vou understand that you were to 
convey it to whoever Robnett told vou to, and ine 
was to divide it? 

A. Well he said he would find a purchaser.” 


A fair inference from the witness direct examina: 
tion is that she took up the land, and Robnett was to 
find a purchaser for it. The witness testifies on 
cress-examination, beginning at page 2084, that she 
does not remember of signing any insirument to 
Mis. Sullivan, notwithstanding there was a mort- 
gage to Mrs. Sullivan. The evidence shows clearly 
that Robnett borrowed the money from Mrs. Sulli- 


van with which to make final proof. The witness 


Ss 


did not deed the land to Robnett until immediately 
prior {6 her marriage. On page 2085 the witness 
testifies : 


“Q. Now, after you made your final proof, 
you held the land how long before you finally 
deeded it to Mr. Robnett? 

A. J deeded it to him on the 2nd of June, 
along late in the afterncon, and I was married 
the next day. L was married on the 83rd of 
June, and I deeded it to him on the 2nd of June, 
1903. 


Q. And vou made your final proof November 
ae, Wo 


The witness also testifies on pages 2085 and 2086 
that she frequently talked with Clarence W. Rob- 


nett in the meantime about selling the land, <At 


page 2085 the witness answers: . 

“A. Ofttimes, ves, and ke would keep me 
thinking that in just a day or two, or a few days 
or a week, he would have a buyer for it. I even 
sat in that room, office in the bank, while he tel- 
ephoned. I didn't know who to, but he made me 
think he was talking to a man in Moscow: to a 
man that was just ready to purchase the land; 
and when I left the office that day, J thought I 
would have my money in a very few days. He 
was talking over long distance, aud T listened 
to the conversation.” 


On page 2087 the witness testifies that she never 
knew the land was sold to Kester and Kettenbach: 
and on page 2088 she testified that she never knew 


that Robnett sold the land at all, and on page 2086 


4) 


the witness testifies that she never got a cent after 


she was married. It seems that Robnett even sold 


the land and did not pay the entrywoman what he 


had agreed to pay her for the same. On page 2089 


the witness testifies: 


“0, Now, atany of these times awhen yer el- 
tered the bank to see Robnett, you had no con- 
versation with Kester or Kettenbach? 

A. Never. Clarence Robnett is the only one 
T ever had any dealings with at all. 

Q. You never had any agreement or under- 
standing that vou would sell your land to Kes- 
ter and INettenbach? 

A. Never, That was never mentioned; as to 
who were the buvers he never mentioned except 
the once when [I supposed he was talking to Mos- 
sow, then he told me that a man by the name of 
Nat Brown was the buyer. That was the only 
name that he ever mentioned as a purchaser— 
no, T believe there was a lumber company, but I 
don't believe T remember who the company was 
—sonle company, anvyhow—-but the only individ- 
ral he mentioned was a man by the name of Nat 
Brown, and T supposed he was talking to him 
when I overheard that conversation over the 
telephone in the bank. * * * 

(Q. In fact, vou had no definite agreement to 
sell vour land before vou made your final proof, 
did you? 

A. Well, now, the first time he offered me the 
proposition to take this claim he told me he 
would go ahead and see to the selling of it, and 
T would have no more trouble, and all I would be 
required to do would be to take the land and 
prove up on it, and he would see to the rest. 
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(). He would find you a buyer? 

A. Find a buyer and sell it for me, and he 
would divide the profits; that was thoroughly 
understood then. 

. And there was no hame mentioned as to 
who vou should deed it to? 

A. No, there wasn t. 

Q. And there was nothing said about you 
deeding it to anyone? 

A. No, there wasn't.” 


On page 2521 of the record appears the affidawit 
of Clarence W. Robnett in relation to this entry, a 
portion of the affidavit being as follows: 


“That the said George H. Kester and William 
IF. Kettenbach knew nothing about the land, or 
the acquiring of the same by the said Carrie D. 
Maris for more than a vear after final proof was 
made, and was only a very short time after affi- 
ant opened negotiations with the said George 
H. Kester and William F. Kettenbach for the 
purchase of the land before the sale was made. 

That no agreement of any kind or nature ex- 
isted between affiant and said George H. lester 
and William I. KNettenbach, or between afiiant 
and the said Carrie D, Maris for the purchase 
of the land prior to the time the sworn state- 
ment was filed or prior to the time final proof 
was made, and no agreement of anv kind or na- 
ture ever existed betweeen George H. Kester or 
William F. Kettenbach and the said Carrie D. 
Maris to the knowledge of affiant prior to the 
time final proof was made for said tract. 

G W. ROBNETT 

Subscribed and sworn to, July 1, 1909. 


The affidavit is set out in full at pages 2521 to 


Ve Le eiiieiwe. 
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The defendants, Kester, Kettenbach and Dwyer, 
also testified that no agreement to purchase the 
tract of land was ever made prior to the time of 
final proof and that no negotiations for the pur- 
chase of the same were begun until more than & 
year after final proof was made; that the Jand was 
purchased in the usual course of business and a 
yaluable consideration paid therefore, to-wit, the 
sum of $1,600. It occurs to us that if such evidence 
as this will not protect an entry, it is hard to con. 
ceive of a circumstance where ar entry could not be 
cancelled in case it is attacked for any purpose. 

On page 3333 the defendant, William Dwyer, tes- 
tifies that he cruised the Carrie DeMaris claim. And 
he further testifies as follows: 


“QO, Tow did you come to cruise it? 

A. <A couple of years or three years ago | 
think I was in Pierce and I got a long distance 
enll, and My. Kester asked me if J would go 
and ernise a piece of land over on Reed's Creek, 
over in Section 12, and I told him I would, f 
euess. * * * And so a few days later he called 
me up at Pierce and told me to go and look at 
that claim, and so T did; and when T came back 
Mr. Kester told me he had bonght it; and that 
is all I know about the Carrie D. Maris claim.” 


THe also testifies that he had nothing to do with 
her filing upon the claim or with purchasing it or 


the final proof. 


Ie 


JOHN H, WIT Mak: 

The evidence of John H. Little appears at pages 
1609 to 1623, direct examination. and 1623 to 1627 
cross-examination. It is charged that the entry of 
John H. Little was fraudulent in that an agreement 
existed prior to the filing of the sworn statement 
whereby the defendants George H. Kester and Wil- 
liam F, Kettenbach and C. W. Robnett should ac- 
quire title to this tract of land. It is necessary to 
refer briefly to the evidence of John H. Little im 
relation to his acquiring title to the land. On page 
1616 the witness testifies that the first agreement 
was that Robnett was to procure the money from 
Curtis Thatcher for the purpose of paying the pur- 
chase price and the necessary expenses; that Curtis 
Thatcher was unable to go through with the deal and 
Robnett had to make other arrangements for the 
money. This is in corroboration of the eviednce of 
Mr. Kester wherein Mr. Kester testified that Rob- 
nett came to him on the day final proof was to be 
made and applied to him for the loan for the pur- 
chase of the land; that no agreement of any kind or 
nature was ever talked of whereby he should pur- 
chase the land (Evidence of Kester, pg. 3447-8). 
Mr. Little made his final proof, purchased the land, 


mortgaged the same for the purchase price, and 


les 


after holding it for some time he sold it to William 
F. Kettenbach; and on pages 1619 and 1620 the wit- 
ness testifies in response to a question from Mr. 
Gordon: 


“Q. And did you have a talk with him (Kes- 
ter) before you turned the property over to him 
and told him about vour conversation with Rob- 
meat 2 

A. Yes, sir; he told me he had nothing to do 
with what Robnett may have had to say in re- 
gard to that, because Robnett was in with some 
other interest on a deal of some kind to sell the 
timber, and that he had been unsuccessful. The 
timber market was dead, and he couldn't wait 
any longer, he said that he had to have his 
money.” 


On page 1623 the witness testified as follows: 


“Q, Mr. Little, how long did vou keep your 
land after you made final proof before you nege- 
tiated a sale of it—before vou talked of selling 
Te? 

A. Well, a short time afterwards T had a talk 
with Mv. Robnett in regard to it, and reminded 
him of his promise to dispose of it.” 


Here the witness tells about Robnett stating that 
he was forming a pool in which he had included 
many claims, and on the same page he testifies : 


“Q. Now, did he say who was in that pool? 

A. No, he didn’t mention any names, 

Q. He never mentioned Iester’s and Ixetten-, 
bach’s names? 

A. No, he never mentioned their names to me 
ei (p cy bnie: 
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Q. Now, how long before October 24th, 1904, 
was it before you talked to Mr. IJXettenbach 
about buying? 

AA. Well, I talked to him up the street here, 
right about opposite this next corner, one night 
—stopped him in his rig, and I taiked to him 
about it, and he said he didn’t know anything 
about it, if I remember correctly; that he wasi't 
buying any timber; but to go ahead and see 
Clarence; he said, ‘Clarence is lovking after 
that thing the best he can.’ He said he knew he 
Was in some kind of a deal to dispose of some of 
the claims for the boys. 

Q. Well, what boys? 

A. Well the bovs around town here that were 
in that country up there where I was—--Storer 
and myself and Mr. Benton and some others, 

Q. Ikettenbach told you to try to sell to some- 
one else, didn't he? 

A. Yes; he told me to trv to sell to someone 
else. Well, I told him that Robnett claimed that 
according to onr agreement he was to sell my 
claim for me, it was in the pool, and T coulds't 
see how T could sell to anyone else as long as it 
was tn that pool. They explained to me that the 
land was more valdable—that they could eect 
more out of it—if the land yas all together. 

Q. Then your arrangement with Robnett was 
not carried out? 

AC” NO, Tt was note 

Q. And did you say that Kettenbach told vou 
that he had nothing to do with Robnett's deal, 
or the sale that Robnett was to make of the 
land, or something of that sort? 

A. Well ves, if I remember correctly. It is 
all so long ago that the deal nearly all has gone 
from my mind, except just the main points of 
the case. 


1o 


You had no contract or understanding or 
agr@ement, either express or implied, with Mo. 
Tetienbach or Mr. Kester or Mr. Dwyer, to sell 
them this land, before you filed your sworn 
statement? 

i «NO, Sir. 

Q. Or before you made your final proof 

mi. WO, Sil, 
Q. And nothing until mare than a year after 
you made your final proof—October alae 1904 
—some time about that time? 

A. I don’t remember the dates at all. 

Q. About the time vou executed the deed? 

A. Yes, sir.” 


In this particulary case it seems that the entryman 
tried to sell his land to various parties and finally 
persuaded W. I. Kettenbach to purchase the land at 
the price for which it was sold. Kettenbach was not 
anxious to acquire the land; he was not purchasing 
land at that time, and it seems that the price he paid 
was more than the entryman could obtain from any- 
one else. Jt seems very stra ige that such evidence 
as this would support a charge of fraud and espc- 
cially the charge of a prior agreement to purchase 


the land prior to the filing of the sworn statement. 


ELLSWORTH M. HARRINGTON. 
Ellsworth M. Harrington's direct examination be- 
gins on page 1347. On page 1350 the witness testi- 


fies that he asked Mr. Robnett something about tak- 
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ing up a timber claim. On page 1355 the witness 
testifies In response to a leading question that Rub- 
nett first broached this subject to the witness aud 


suggested that he (Robnett) advance the money for 


the purpose of taking up a claim, and that Robnett 
was to get a commission out of it for selling the 
claim. 


“Q. Then he was to sell the claim? 

A. No, he wasn’t to sell it—if he did sell it 
he was to get a commission for selling it. There 
wastrt no agreement that he was to sell it. 

Q. You mean vou didnt have any written 
agreement ? 

A. No, nor no verbal agreement in that way; 
hot positive. He was dealing in timber claims, 
and if he had a chance to sell it, he had my 
permission to sell it, 

Q. That was the original understanding, was 
ie Ote? 

A. IT don’t think there ever was any exaet 
understanding made about it. It was a kind of 
a—I don't know whether vou would call it a 
mutual agreement or not: we were brother in 
laws, and naturally, as he was in the timber 
business he would handle my claim for me.” 


The witness further testifies ca page 1356 as to 
Robnett trying to sell the claim after final proof was 
made. On page 1360 the witness testifies that he 
sold the land to W. F. Kettenbach: that he signed a 
(deed bearing date May 8, 1906; the patent was is- 


sued August 3, 1904; the sworn statement was filed 


AVE 
March 20; Receiver’s receipt and Register’s certi- 
ficate issued June 15, 1903. Tt will thus be seen that 
the entryman held his land from the time he made 
his proof on June 15, 1903, until May 8, 1906, before 
he made the sale. 

On page 1366 the witness testifies that he held the 
land three vears after making final proof, that he 
never talked with Myr. Kettenbach regarding a sale 
of the land at all; that he had some conversation 
with Robnett regarding the sale of the land, but 
never talked with Robnett concerning a sale of it to 
Ixettenbach. The evidence of the witness is corro- 
borated by the evidence of William TF. IKettenbach 
and the other witnesses in relation to the acquiring 


of title to this land. 


Wit PRERCE, 

We do not consider it necessary to enter into a 
lengthy discussion concerning the entry of Wren 
Pierce, for the reason that Wren Pierce did not ap- 
pear and testify. The only evidence in relation to 
this being a fraudulent entry is an unsupported 
statement of Robnett which is inconsistent with be- 
lief, and in conflict with the evidence of Kester and 


Kettenbach. It is sufficient to say that the evidence 


DS 


conclusively shows that there was no fraud in the 


acquisition of title to this particular tract of land. 


BENJAMIN F. DASHOR, 

The evidence of Benjamin IF. Bashor appears at 
pages 2090 to 2101 of the record. Mr. Bashor testi- 
fied that Mr. Robnett first spoke to him concerning 
the location of a timber claim; that there was but 
little said about it: it was in the early part of the 
year 1903, either January or February. ile simply 
told the witness it was a chance to make some 
money: that there were timber claims being taken 
up. On page 2093 the witness testifies that he gave 
his note for the location fee: that he gave his note 
for the entive fee for location. ef $100 or $125, and 
$400 for the purchase of the land. The witness gave 
Robnett a mortgage for the amouat. This was on the 
samme day he made his final procf: that he had no 
conversation with Mr. Ixettenbach. On page 209 
the witness testifies on cross-examination as fol- 
lows: 


“Q. You had no arrangement or understand- 
ing with Mr, Robnett to sell this land before you 
made vour proof? 

Ae ENO, 

QM. And no such arrangements with Keiten- 
bach wmiivester, 
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A. No sir; never a word said among any of ws 
or either of us before final proof was made. 

Q. How long was it after you made your 
final proof before you sold your land? 

A. As near as I remember, it was about—it 
must have been in the neighborhood of three 
years, before the conveyance was made.” 


The witness also testified he got $1100 for the 
claim. The evidence of this witness is corroborated 
by the evidence of William F. IKkettenbach and 1s 
certainly sufticient to show that this entry is valid 


and should be sustained. 


JOSiIV oH B. Cul Ts, 

The next entry is that of Joseph B. Clute, which 
is included in the amended bill by mistake as the 
same was intended to be and was included in Bill 
No. 106. We will refer more particularly to this 


entry in our reference to Bill No. 406. 


fascist LONG, JOHN H. LONG, 
CEMISIN F. LONG. 

These three entries may properly he considered to- 
gether and a reference to the evidence of John H. 
Long will be sufficient as it appears that he was act- 
ing in the interests of the three. We will call ats 


tention, however, to a repetition of the entry of Ben- 
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jain I’. Long, the first description wherein the land 
is described as Section 18 being an error. The only 
land entered upon by Benjamin I", Long was in Sec: 
tion 15, 

We call attention to the evidence of John H. Long 
and the statements therein made, appearing on page 
1254 of the record, wherein the witness testifies : 


“A. No; Lhad spoken to him (Robnett) some 
time prior to that about taking up a claim, and 
at that time he didn't have no claim. I guess he 
hadn't entered into the timber business, or some- 
thing, and then afterwards he thought he had 
a good proposition and called me in. 

ad gA6) Gel 

“A. The proposition he made, as near as I 
‘an remember, was that he would locate me on a 
timber claim, and he would loan me the money 
with which to prove up with, and he would 
charge me $125 for location fee, I believe, some- 
thing like that, and I was to pay $200, I believe, 
for the use of this money, and the risk as he ex- 
plained it, in making this loan. I think he said 
he had no interest in it except that he must have 
a little bonus, as he called it, or something like 
that, to insure him a little something for his 
trouble, and for the man that furnished the 
money—that loaned this money, that had money 
to loan for that purpose; he wanied a_ little 
something out of it. 

%K * ok * 

“A. And I think that this was to be incor- 
porated into a mortgage after the final receipt 
was received, 

ge: ee 
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“A. My father, brother and I went to the 
bank and gave a note one day after date. 

kk kk 

“Q. What were you to do with youx land after 
you had made your final proof? 

A. Well, there was nothing said as to what 
we were to do with it any more than he might 
be able to sell it, and re ealize a profit of about 
S800 on it. 

Q. Didn't he guarantee you so much? 

A. No, he said, I may sel! it for $800.00. 

A. Was he to have the right to sell it for vou? 

A. No, not particularly; anybody had the 
right to sell it. 

Q. JI am speaking now about what your con- 
versation was. 

A. I asked him if I had the privilege of sell- 
ine this to anybody T wanted to, and he said I 
had.” 


On pages 1270 and 1272 appears an escrow agree- 
ment for the sale of this land to one J. M. Hayden. 
This agreement was executed by Mi. Long and Mr. 
Hayden long prior to the time the land was pur- 
chased by Mr. Ixettenbach. 

Om-pages 1272 and 1274 the witness relates cer- 
tain conversations with Mr. Iettenbach relative to 
the sale of the land to him, and the purchase of a 
note by Mr. Kettenbach from Robnett. 

On page 1277 the witness testifies that the affi- 
davit he made at the time of meking final proof is 


true. In this affidavit he states that he has no eon- 
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tract or agreement either directly or indirectly with 


anyone for the purchase of the land. 


— 


On pages 1278 to 1297 appears the evidence of 
Francis M. Long, and on page 1280 the witness testi- 
fies : 

“Q. And was there any understanding as to 
how much you were to get oat of this claim? 

A. No, sir. 

Q. Wasn't anything said about that? 

a. @Novsitt. 

Q. What were vou to do with the claim after 
voumcotmil,” 

A. We intended for to pay this claim out— 
get money and pay this claim out. I had no 
money of my own that I couldn't get a hold of 
at that time, is the reason I borrowed this 
inoney. We aimed to pay it out and keep the 
claim. 

Q. What were von going to keep it for? 

A. Well, for the value of the timber.” 

On pages 1296 and 1297 the witness testifies that 
he had no contract or agreement for the sale of the 
land prior to his final proof, aud on page 1296 he 
states that his affidavit that he made at the time of 
filing his sworn statement was true, 

The evidence of Benjamin F. Long, appearing at 
pages 1297 to 1317 of the record, is in substance the 
same, On page 1514 and 1515 the witness testifies 
that he had no agreement for the sale of the land 
prior to the time of filmg his sworn statement, and 


making his fmal proof, and thet the affidavit he 
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signed to that effect was true. It appears that the 
defendants did not desire to purchase the land; that 
after several efforts and negotiations Mr. Ixetten- 
bach was finally induced to purchase the same. We 
can hardly understand under what theory the Gov- 
ernment could consistently contend that these en- 


tries were fraudulent and should be cancelled. 


BERTSAL H. FERRIS. 

The evidence of Bertsal H. Ferris appears at 
pages 873 to 898 of Record. On pages &73 and 87+ 
the witness tells of meeting Robnett and engaging in 
conversation with him concerning filing upon a HE 
ber claim. It appears conclusively from the evid- 
ence that the witness had no agreement with Robnett 
for the purchase of the land prior to the time he 
made his final proof. 

On page 896 the witness testifies that ihe affidavit 
he made when he signed his sworn statement that 
he had made no contract either directly or indirectly 
for the sale of the land was true. On page ove the 
witness testifies: 


“Q, Then, that affidavit that you made af 
that time was true? A. Yes sir. 

Q. Now, vou had had no talk with Mr. Jsester 
or Mr. Kettenbach or Mr. Dwyer about it up to 
the time you made your final proof, had you? 


vd : 


mm. “Noise 

Q. The first talk you had with either of them 
about it was after Mr. Kettenbach notified you 
that your note was due? 

A. No, I had no talk with him then; he sim- 
ply wrote me those notes . 

* 2 ss 7K 

Q. And vou had kept your land about—how 
long did you say you kept it before vou sold it? 

A. Well, it was two or three years; I thinks 
Was two years anyway. 

Q. And that is yeur first agreement or con- 
tract that vou had made for the sale of your 
land? 

a Sine 

Q. That was the first contract or agreement 
you had made for the sale of your land up to 
that time? 

A. Which? 

Q. The one vou made two or three vears after- 
wards, when you sold to Kettenbach? 

A. When he took it on the mortgage, 

Q. Had you tried to sell it to anyone else? 

A. J gave an option to sell it. 

Q. Who did you give an option to? 

A. Fred Emory. 

©. Did vou give an option to anyene else? 

Awe TL ait: I gave two; I don't remember who 
the other one was to.” 


The evidence of the witness is not in conflict with 
the evidence of Mr. Kettenbach ip relation to the 
circumstances surrounding the purchase of land, and 
certainly if the entrvman is to be believed, and if 
Mr, Kettenbach is to be believed, this entry shonld 


remain intact. Mr. Kkettenbach did not even desire. 
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to purchase this tract of land, and finally did pur- 


chase it with a great deal of reluctance. 


GEORGE RAY ROBINSON. 

The evidence of George Ray Robinson is to the 
same effect as that of Bertsell H. Ferris. In fact, 
they visited Mr. Robnett together and had the same 
arrangements for the sale of the land. My. Robin- 
son’s evidence is found at pages 1317 to 1346 of the 
record. On pages 1319 te 1321 the witness testifies 
to his conversations with Robnett relative to these 
particular tracts of land, and his arrangement for 
the taking up of a claim, the procuring of the money 
for the payment of the purchase price, the payment 
of the location fee, and the giving of a mortgage 
upon ithe land for the purpose of securing the same. 
On page 1322 the witness testifies: 


“Q. When you filed on this land, and prior 
to the time vou filed on this land, after your 
first talk with Mr. Robnett, what was your un- 
derstanding vou were to do wtih this land? 

A. Well, the understanding was that he had 
a buyer in view, and he was to sell the land for 
us. 

Q. Now, what was vour understanding? Was 
it vour understanding that you were to sell it 
to whom Mr. Robnett told yeu? 

A. Well, not exactly that, he was to sell the 
land in case he could, but in case he couldn't 
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or didu't sell it, we had the privilege of selling 
it to someone else. 

Q. LTunderstand that, but until you found out 
that he couldn't sell it, your understanding was 
that you were to let him have the sale of it, is 
that correct? 

A. Well, I don’t think that; I don't know ex- 
actly how that could be, but I know I didn’t try 
nor didn’t have any inteution of trying to sell 
it, but I depended on him te make the change 
for me. 

Q. That is what I am trying to get at, Ab. 
Robinson, if vour understanding with M1. Rob- 
nett before vou took up this claim was that he 
was to control the sale of it. 

A. Yes, he was te sell it, but I believeumiayt 
in case T found a buyer that would give more 
I would have sold it. 

Q. When did you get that notion into your 
head? 

A. Well, T don’t know; IT don't believe there 
Was anything in the contract that would have 
kept me from that, but at the same time I didn’t 
have any intention of doing it. 

Q. When did he tell vou that he would sell 
that land? 

A. <About the first of September, Tf believe.” 


On page 1340 the witness tesiifies on cross-exam- 
ination that he made his final proof about June 21st, 
1803, and deeded the land October 16, 1905, showing 
that he held the land for more than two years after 
making final proof before the sale was made; that 
his first conversation with Mr. Kettenbach regard- 


ing the sale of the land was a short time prior to his 
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making the same. On pages 1341 and 1342 the wit- 
ness testifies: 


“Q. Do you remember overtaking Mr. Ixetten- 
bach on the street one time and talking to him 
about this claim and about your note and mort- 
gage? 

A. LI believe T did. 
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Q. Now, don’t you remember that Mr. Ixetten- 
bach told you to keep your claim and to pay the 
interest or the principal in $5.00 payments? 

A. Yes sir. 

Q. You remember that, do you? 

A. Yes, it was some time—I don’t remember 
whether it was this particular time vou think 
of or not. 

©. Well, at some time during these negotia- 
tions with Mr. Kettenbach he told you to keep 
your claim and pay him in $5.00 payments, or 
any payments you could make? 

i. Yes. 

O. To pay him $5.00 a month. 

A. Yes, he wanted me to do that. 

O, Now, didn’t vou tell him that vou couldn't 
sell your claim and you didn't want to keep it? 

mB. Wes. 

O. Didn't he also tell you that if you wasn't 
satisfied if vou would come in he would look over 
the papers and see how much he could allow 
vou for the claim? 

Dm wes. 

Q. And he had carried your note then some- 
thing over a year; upwards of two years? 

A. Yes. 

Q. And then you went to the bank in a day or 
two for him to figure up what he could give vou? 

A. IT did. 


Q. And it was at that time that vou reached 
the agreement to sell him the land? 

ik, “Wesmaitte 

Q. And you had had no agreement with him 
before that time? 

A. No, no agreement.” 


On page 1343 the witness testifies that he gave 
Robnett certain options upon the land, and thinks 
he gave him two options. And on pages 1344 and 
1545 the witness testifies that the affidavit he made 
when he signed his sworn statement was true, and 
testifies further as follows: 


“Q. And the only undertanding you had was 
that vou would give a mortgage on it to secure 
the money vou borrowed? 

Be Ves 

Q. That is the only contract vou had, and vou 
never had any contract with either Mr. Kester, 
Mr. KNettenbach or Mr. Dwyer until vour agree- 
ment some two years after vou made your final 
proof to sell it to them? <A. No sir.” 


It appears that the defendant Kettenbach pur- 
chased this claim with a great deal of reluctance and 
endeavored to persuade the entryman to retain his 
claim and pay him in small payments and after 
the entryman was unable to sell the clhiim to any- 
one else for more money he finally sold the same to 


the defendant I<ettenbach. 


CHARLES W. TAYLOR 
The evidence of Charles W. Tavlor in relation to 
his entry is found at pages 1058 to 1110 of the record. 
The wituess testifies on page 1000: 


“Q. What did he (meaning Jackson O'Keefe) 
say about taking up a timber claim? 

A. He just simply asked me if I didn’t want 
to take up a timber claim. He said he was go- 
ing to take up one, and wanted me to go with 
him, something to that effect. * * * 


The witness also testifies that Jackson O'lxeefe 
wanted him to see his brother Edgay J. Taylor, 
Joseph H. Prentice and Edward Dammarel. 

On page 1062 the witness testifies: 


“4. At the time he spoke to me about that, 
the first conversation he had with me about he 
would furnish me the money, he told me that he 
would buy the claim of me.” 


The witness also testifies that he was to give him 
$150: also that he was to tell Mr. Dammarell and 
Mr. Prentice the same thing. On page 1065 the wit- 
ness testifies that O‘IXeefe toid him that George 
Kester was going into the same neighborhood with 
a crowd to take up claims. The witness did not 
remember whether he said Kester was taking up 
for himself or just how he did sav it. The witness 
also testifies to going to the timber, filing upon a 
cJaim, getting the money from ALr. O’lxeefe to pay 


the purchase price, the publication of his notice, and 
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the various steps taken to purchase the land. On 
page 1969 the witness testifies: 


“Q. Were vou to sell it to him, or to someone 
else’ 

A. Well. he was the one I was dealing with; 
he never told me about seliing to—never men- 
tioned nobody else’s name ebout me selling it 
to. 

Q. Did he give vou to understand that he was 
acting for someone else? 

A. No sir, not then at all. 

Q. Did he later? 

A. Later on he told me he couldn't do what 
he had agreed to. 

Q. Now, we will get to that after awhile. Did 
he tell vou he was carrying on that transaction 
for Wir. Iwester? 

A. No sir, he didn't say it in that way; that 
him and Mr. IKwester was taking up this land. 

Q@ Was that the way he said 11? 

A. Something like that. 

Q. And that vou were to convey 11 Tommimir® 
get the $150? 

A. Somethnig like that.” 


Qn page 1070 the witness testifies that he borrow- 
er the money and gave a note for it; that he was to 
sell the land to Mr. O'lxeefe after he got a patent for 
it, and testified further as follows: 


“Q. But that arrangement was made before 
vou ever went to see the land is that correct? 

A. Yes sir, but he changed that though, con- 
tradicted himself, and said ke couldn't do that. 

QO. When did he make that statement? 

A. When we was on the read to the timber. 
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Q. Did he tell you who had advised him that 
it couldn’t be done that way”? 

Pee 1 CS, Sint. 

@. Who A. George Isester.” 


On pages 1071-1072 the witness further testifies 
that George Kester told him that he could not make 
an arrangement to purchase the land prior to the 
time final proof was made. On page 1086 the wit- 
ness jdentifies an affidavit which he made in rela- 
tion to his entry and testifies that the statements 
contained in that affidavit are true. We call the 
Court's attention to this affidavit for the reason it 
is in substance the same as the affidavit made by 
Edgar J. Taylor, Joseph H. Prentice and Edgar H. 
Damunarel. 

On page 1088 the witness refers to an affidavit 
which he was compelled tv execute for Special Agent 
O'Fallon, A desperate effort has been made to com- 
pel the witness to re-affirm the statements contained 
in the affidavit he made for these special agents. 
This affidavit was made at a time when the witness 
appeared before the grand jury at the reauest and 
dictation of special agents Goodwin and O*Fallon 
and did not state the truth. The witness testifies on 
page 1088 that these special agents told the witness 
that if he did not make the affidavit they would send 


him to the penitentiary. The witness testified that 


he made a statement to them and that they told him 
they knew he was lving about it, was not telling 
the truth, and that they knew the arrangements he 
had with O'Keefe; and the witness further testifies 
as follows: 


“Q. Yes, when vou made vour first statement 
to thent down there at Boise before you made 
this affidavit, vou was not Iving to them, was 
you? 

A. No sir, T was aiming to tell the truth. 

Q. Did they ask vou questions, and was this 
affidavit made up from questions and answers 
thev asked vou, this affidavit vou made for Mr. 
O'Fallon down there at Boise? 

A. Yes sir. 

Q. And did they tell vou that they knew that 
IKkester and O'lxeefe were in together? 

A. Yes sir. 

Q. And it was after that, that this affidavit 
was made up, this affidavit that vou made down 
there for Mr. O’Fallon and Mr. Goodwin? 

A. After that that affidavit was made up? 

Q. Yes, after they told vou they knew Mr. 
Ixester and O*lseefe was in together’ 2 

A. Yes sir, that was the last thing they done, 
was to make thad affidavit, before I left Bore 

Q. Waosu’t it a matter of fact Mat eae 
O'lxeete told von that Kester and some other 
parties were going up into the timber to take 
up claims? 

A. Yes sir. 

Q. Mr. O’lkeefe never told vou that he amd 
Ixester were in together and that they were go- 
ing to have people locate on timber claims, did 
ne? 


Do 

A. I didn’t understand it that way. He told 
me the second time I talked to him abeut it—that 
was the time we went up there to take up timber 
claims,—that was the time he told me he 
couldn't make no agreement with me. 

Q. Didn't he tell you that Kester told him 
that that kind of an agreement was against the 
laa? 

A. Yes sir. 

Q. And it was the first arrangement that you 
was talking to Mr. O’Fallon and Mr. Goodwin 
about that was embodied in this affidavit, was 
igirot ? 

®. Yes sir. 

Q. Did you tell Mv. Goodwin and Mr, O’Fal- 
lon and Mr. Ruick about the second arrange- 
ment you and Mr. O'Keefe had, that he couldn't 
make that kind of an agreement? 

A. Yes sir, I told him that in the grand jury 
room. 

Q. They didn’t include that in your affidavit, 
tre they? 

A. I think I told him in the grand jury room; 
I know I told him that some time. 
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A. There was some things asked me [I think 
in the grand jury room that wasn't asked me 
mere. 

Q. Then this affidavit was made up from your 
talk with Mr. Goodwin and Mb. O’Fallon re 
earding your first arrangement with Mr. 
O'Keefe? 

A. Yes sir. 

.Q. <And it does not refer to vour second ar- 
rangement with Mr. O'Keefe, where he told you 
that he couldn‘t make that kind of an agreement, 
that IXester told him it was against the law? 


od 


This affidvit don't refer to that, you remember 
that, don’t you? 

A. No sit, I don't think tt does, 

@. ‘After Mtr. W"keefe told smu Giggeie 
couldi’t make an agreement with yeu, you con- 
sidered that that arrangement vou had made 
with Mr. O’lNeefe was all off, didn’t you? 

A. Well, that was the way it looked. 

Q. Well, wasn't that the way you wider 
stood it? 

A. That was the way I understood it, that i 
had no agreement then. 

Q. And vou made no agreement from that 
time on until after you made your final proof? 

A. No sir, there was nothing said about it 
then until T got my receiver’s receipt.” 


The witness also testifies that he and his brother 
borrowed eleven hundred dollars from Mr. O'Keefe, 
which was used in paying for the laud; that after 
making their final proof he and his brother talked 
over the advisability of selling the land. (Page 1092 
of Record). That this conversation tock place on 
their wavy home; that thev went to talk to My. 
O'Keefe about it after they arrived home the next 
day or a day or two after; that they told O'Keefe 
that if they could get $150 for the claim over and 
above that note they would sell it. Witness does 
not remember just what O'lxeefe did sav. He did 
not say much about it at that time. He was talking 
to the witness's brother regarding it. On page 1093 


the witness testifies that after he returned home he 
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and his brother had made arrangements to sell to 
O'Keefe, which was the first time anything was said 
about it, and that he felt under no obligations to sell 
his land: that if he could have obtained more for it 
from someone else, he would have felt free to sel] it. 

On page 1095 the witness testifies that the affi- 
davit he made when he filed his sworn statement, im 
substance: that he had made no other application 
under said act, and that he was taking the same iD. 
good faith aud had made no agreement to sell the 
came, was true. It affirmatively appears from the 
evidence of Charles W. Taylor that the original 
understanding was that O'Keefe would buy the land 
atter title was acquired; that he subsequently learn- 
ed that such an arrangement as that was in viola- 
tion of law: that he spoke to the witness, telling him 
he cowld not do that, but as the witness had started 
to the timber he would Joau him the money to make 
his final proof, and pay the purchase price, taking 
his note for the same. This arrangement was agreed 
to by O'Keefe and the witness and they acted upoi 
this understanding, After final proof was made the 
witness aud his brother were returning home to- 
gether; they talked about the advisabiliiv of selling 
their I2nd, and concluded if they could get their 


notes back and $150 over and above their expenses 
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they would sell their claims. They went to Jackson 
O’lxeefe asking him to purchase ihe land. Jackson 
O’Keefe did not approach the witness. It is also. 
clear, taking into consideration the evidence of the 
other witnesses, that O’lXeefe told him he would pur- 
chase the land, but would give him a year to either 
redeem it or sell it to someone else; that the deeds 
were not recorded at that time; that this was the 
first arrangement that was made for the sale of the 
land subsequent to the time O’Keefe told the wit- 
ness he could not carry out thal arrangement. It 
is very clear that the affidavit made by the witness 
at the time of filme his sworn statement was true, 
and that the affidavit made by the witness subse- 
quent thereto and identified by the witness was true. 
This affidavit identified by the witness is shown at 
page 4125 of the record, and is Defendant's Exhibit 
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EDGAR J. TAYLOR. 
The evidence of Edgar J, Taylor in relation to his 
entirv appears at pages 1110 to 1159 of the record. 
On page 1111 the witness testified as follows: 


“A. He (Charles Taylor) said he could take 
up a timber claim at the same time and get the 
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money to pay for it, and sell it for $150.00 above 
cost, and sell it as soon as we got title. 

a oe 

Q. Now, did you go to see Mr. O'Keefe about 
this can? 

A. Well, I never seen Mr. O'Keefe about it 
at all. I met him down here at the depot when 
we started to go to Pierce City, that was the 
first. time we met hin after that. 

ee 

Q. What did Mr. O'Keefe say to you? 

A. He simply said he would furnish us the 
money to get the claim on and take our notes, 
and if we wanted to sell after we got title he 
would give us $150.” 


The witness also testifies to the circumstances of 
his going to the land, his making final proof, the 
payment of location fee, and to giving his note for 
the money he borrowed from Mr. O'ecfe. And on 
page 1121 the witness testifies : 


CMR. GORDON: Q. Well, state what the 
understanding was that yeu had With “oom 
O'Keefe with reference to taking up this claim. 

A, Well, the understanding I had was with 
my brother, that we could sell it for $150 over 
and above costs after we had title. * * We could 
sell it to O’lxeefe. 

Q. Didn't you feel under any obligation to 
celleit to wir. O'Keefe. 

A. [did not. : 

Q, You assumed, then, that he was just going 
to furnish all the money to take this up, and you 
were under no obligation ? 

A. TI considered that I was under obligation 
for the note I gave for the money. 
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Q. But you didn't give the note until after 
you got the money and you had been over the 
land? 

Ae  \eeswsir.! 


On page 1123 the witness testifies that Mr. O’INeefe 
wanted him to give a bond for a deed to secure the 
note, and the witness turned the Receiver's receipt 
over to him and gave a bend for a deed at the time. 
On page 1125 and 1126 the witness testifies that he 
did not know that he had parted with all interest in 
the land when he received the $150; that he suppos- 
ed he was giving a bond for a deed; and ov page 11237 
the witness testifies that he understood from My. 
O'Keefe that he could redeem the land at any time 
he could pay the note: that he did not receive the 
note back until after he returned from DLoise where 
he had testified before the grand jury, and at that 
time all possibility of redeeming the land had pass- 
ed. On cross-examination at page 1134 the witness 
testifies concerning his former testimony which is 
set out in full, showing that the witness’ evidence 
now, taking the same as a whole, is not materially 
different from that given at the former trial. The 
Witness testified at the former trial, at p. 535, Case 
No. 1605, as follows: 


“Q. Your understanding with Mr. O'lxeefe 
was that if vou could sell that claim for more 
than $600 before the maturity of that note, you 
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would be entitled to the excess, did mot not? 
The amount you could get over the $600? 

A. If I could get more for it? 

Q. Yes. 

A. Well, when I gave a bond for a deed, I 
thought I would have a right to redeem it and 
geet more for it, if ome ut the time I gave 
the bond for the deed. 

Q. Now, you say Mr. O'Keefe told you that 
he would not buy any land until after you got 
the title to it? 

Pe Cs. 

oO; Mr. Tavior, vou understood that vou had 
no arrangement, contract or agreement with 
anvone to sell this land at the time you filed on 
it, or the time vou made final proof, did you? 

A. Yes sir, that was my understanding. 

0. And if vou had an opportunity to sell it 
to someone else for a thousand dollars more, you 
would have felt at liberty to sell it to them, 
wold vou not? 

A. TI would; ves, I would.” 


The witness also testifies on page 1135 that the 


affidavit he made at the time of filing his sworn 


statement was true. And he testifies that the affida- 


vit he made before C. L. Thompson on the 30th day of 


November, 1906, was true. This affidavit appears at 


page 3134 of the Record, and is Defendant’s Exhibit 


Ts 


On page 1137 the witness testifies: 


“Q. My. Taylor, regardless of what you may 
have said in any of fece statements or affidavits 
Or lwo! your evidence that you might have 
given heretofore, T will ask you to state w hether 
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or not you understood that you had any under- 
standing or agreement with anyone that you 
was to sell your land at the time you filed on it? 

A. I did not; my understanding was That I 
was simply borrowing the money to file on it 
and had a right to hold it. 

Q. And you supposed you had a right to re- 
deem this land within a vear? 

ee Vesectie 


Taking the evidence of the witness as a whole, 
measured by the affidavit just referred to, the evid- 
ence of the witness is not in conflict with this affi- 
davit, and the only logical conclusion to be reached 
is that the witness had no understanding or agree- 
ment for the sale of this land. Mr. Kester testified 
that no such agreement existed. We are at a disad- 
rantage by reason of the fact that Jackson O’Keefe 
is dead and he is uot here to explain the circum- 
stances surrounding the purchase of this land, but 
a court of justice could not refrain from commend- 
ing O'Keefe for abandoning an unlawful proposi- 
tion, if it was ever undertaken, and certainly if any 
understanding ever did exist between O'Keefe and 
any of the Taylors for the purchase of this land, it 
was abandoned prior to the filing of any of the sworn 


statements. 
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JACKSON OCKEEFE. 

Jackson O’KKeefe’s is the next entry, and there is 
no evidence in the record tending to show that this 
entry is fraudulent, except possibly the evidence of 
Clarence W. Robnett, which is denied by My. Ixester 
and by other witnesses, and his evidence is impeach- 
ed in so many particulars and is in direct conflict 
with so many credible witnesses that we do not con- 
sider it necessary to enlarge upon the same. 

Defendant’s Exhibit “F,” the «ffidavit of Jackson 
O'Keefe, appears at page 3142 of the record, and we 
believe it worthy of consideration in view of the fact 
that -Tackson O'Keefe is now deceased and could not 


be present to testify in person. 


JOSEPH H. PRENTICE. 

The evidence of Joseph H. Prentice is found at 
pages 1225 to 1252 of the record. A careful reading 
of Mr. Prentice’s evidence will convince the court 
that there was no fraud in relation to this entry. 
On page 1226 of the record, the witness testifies: 
That Mr. Charles W. Taylor came to the witness, 
asked the witness if he wanted to make some money 
the witness told him he did if it could De done honest- 


ly, and then he spoke about taking up a timber claim. 
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‘CA. I told him I had no money to make an 
entry or prove up, and he says: ‘Uncle Jack will 
loan you the money’; (speaking of O’lseefe) ; 
and I says, ‘Are vou sure?’ and he says, ‘Yes, IL 
am getting money from him. and Ed is getting 
money from him, and he told me he would loan 
iteto your 

* 2K 3K *K 

A. Oh, some few days when he came up from 
Asotin, [ went around to see hin. 

Q. What was your conversation wtih 
O’lxeefe? 

A. I told O'lXeefe what Charlev had said, 
and he says, ‘Yes, that is right; T will loan you 
the money, and take vour note for everything, 
he says, ‘vour straight note for a year for the 
filing money, and the proving-wp money, and the 
current expenses going up to see the timber, 
and also to pay my locator... And T says, ‘Do 
you think T can ever sel] it?’ and he says, ‘Yes, 
you can sell it: he says, ‘in case you get tired of 
the deal T will give vou $150 over and above all 
expenses.” 


The witness also testifies to his going to see the 


land, Ins filing his application and sworn statement, 


his being offered $500 for his place in the line by a 


man by the name of Fitzgerald, a man whose name’ 


has been prominently connected with the prosecution 


in this case, as well as in other cases; and on page 


the wtiness testifies: 

“Q. Why didn’t vou take this man's $500, Mr. 
fe reriiGges. 

A. Well, I thought IT could make more out of 
that. 
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Q. Wasn't it your understanding that you 
were to get $150? 

A. I knew I could get that, but I never prom- 
ised that I would sell it for that. 

Q. Didn't you feel under any obligation to 
Nie © iseete? 

A. No sir, I did not, because I had given my 
note. 

Q. But you hadn't given any note then. 

A. No, but I knew I had to. I was negotiating 
money from my brother in lew in the East. My 
intention was to keep that claim for awhile at 
least.” 


On page 1239 the witness testifies to how he came 
Toscell: 


“A. [will tell you how that come along. I 
owed some money on my house, and the lumber 
company was crowding me for it, and they want- 
ed me to go up there into the mountains, the 
Blue Mountains, and file on a homestead and 
stay there until I had lived there long enough 
to commute, and then sell the Iand to the Blue 
Mountain Company, you see, and they had of- 
fered me work there in the mill, and I didn’t 
want to take my wife and children up there, and 
I thought possibly I could get the money from 
the East, and possibly hold this claim down for 
a while and sell it; and my brother was think- 
ing of investing some money in the East and [ 
wrote him and asked him if he could help me 
out, and I asked Jack, and T said, “Jack, now 
vou told me I could get $150 any time [ wanted 
it, and I would like to get that much money, but 
I don't want to sell it... And Jack says, ‘All 
right, | think we can fix it up.’ And he told me 
T could sign a bond for a deed, and that is what 
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I thought I did sign until Mv, O'Fallon and Mr. 
Goodwin convinced me I had signed a warranty 
deed.” . 


On page 1248 the witness testifies on ¢ress-examin- 
tion that Mr. O'Keefe told him he would have a year, 
or until the maturity of the note in which to redeem 
the land, that the note ran out, and witness found he 
did not want to redeem it; that O’lxeefe told the 
witness he would not record the deed until the wit- 
ness found out whether or not he wanted to take up 
the claim. 


“Q. What was vour conversation with Jacek 
regarding vour sale of the land. That is, after 
vou proved up and when vou decided to sell it? 

A. Well, George, I never decided to sell it. 

% * 7K * 

“A. I told O'lxeefe he had told me I could get 
$150, and T said I would like to get it to pay off 
the Jumber company for the lumber in my house, 
and I says, ‘Is there any way I can get it from 
vou Without selling the piace?’ And he said, 
‘Yes, by giving me a bond for a deed. and that 
is what I supposed I had signed. 

Q. And vou had no contract or agreement to 
sell it to him? 

A. No sir, I did not: T Kiem I could get ee 
much, but I never had told Jack I would sell it 
for (thet. 


On page 1249 the witness identifies the affidavit he 
made and executed before George H. Rummens, a 
notary public. He states that the statements therein 


are true. This affidavit is marked “Defendant's 
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Exhibit J” and appears at page 4147 of the Record. 
On page 1249 the witness states that the affidavit 
he made when he filed his sworn statement that he 
was taking the land for his own use and benefit, that 
he had no contract or agreement te sell the same was 


true. 


EReD te. JUSTICE, 

The next entry appearing in complainant's amend- 
ed bill No. 388 is that of Fred FE. Justice. There is 
no evidence to contradict the evidence of the wit- 
nesses in regard to this claim, nothing whatever to 
show that the entry was not made in good faith. 
Fred E. Justice is deceased and could not appear 
and testify, and we submit that an examination of 
the evidence will show that this entry should re- 


main intaet. 


EDGAR H. DAMAMARELL, 

The next entry is that of Edgar H. Dammarell 
whose evidence appears at pages 1171 to 1201 of the 
record. On page 1171 the witness tetsifies as to the 
particulars of his taking up a timber claim, and who 


first spoke to him in regard to it: 


AG 


“WITNESS: He said he was going to take 
up a timber claim and asked us (AD. Prentice 
and I) if we thought that we would care to go 
up with them. JI told him that in order to do 
so it would require some money, and that I 
didn't have it, and he said he didn’t know but he 
thought perhaps his uncle would loan us the 
money.” (The witness referring to a conversa- 
tion with Charles W. Taylor). “That was Jack-’ 
son O'lseefe.” 

“OQ. Well, at any other conversation with Mr. 
Tavlor before you entered on the Jand, do you 
remember whether anyvthine was said as to 
whether you would get a certain amount for 
your right or for your claim? 

A. Tam not sure about that conversation. 
Mr. Prentice and I have talked it over since, and 
Mr. Prentice and I don’t agree as to what was 
said at that time. Now, whether his memory is 
right or mine is T don't know. I wouldn't like 
to make a positive assertion as to that. 

Q. Now. what arrangements were made after 
the first talk with My. Taylor? : 

A. Well, we made a loan—we made a loan 
from Mi. O’I<eefe on my note. 
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Q. No, but there was some arrangement made 
before vou went in. State what transpired after 
vou first talk with Mr. Taylor—M1. Charles W. 
Vaggslor. 

A. Well, I don’t just remember how it linea 
up at that time, as to the date, but he made ar- 
rangements with Mi. O'Keefe to make the loan. 
in the event that he was sattsfied with the tim- 
ber, and we went in, and I think he made the 
loan after we came back, or just before we made 
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final proof; or rather not final procf—l guess 
you would call it final proof though. 


* aS * * 


Q. Well, wasn't anything said ai that time 
about the disposition of the land? 

A. No, nothing said that I remember of. Of 
course, I knew that you couldn't dispose of the 
fan@ until you had a receiver's receipt. 

Q. There was nothing said whatever? 

*%. Nothing said whatever.” 


Cn page 1108 the witness testifies that after he 
returned from the timber, he learned that it was 
necessary for him to examine each and every legal 
subdivision, and he again made a trip to the timber 
for the purpose of more thoroughly examining the 
timber, and so that he could make a truthful state- 
ment that he had been upon each and every legal sub- 
division of the land. 

The witness also testifies (p. 1182) relative to his 
getting money from O*Keete for taking up an escrow 
agreement, and his dealings in regard to the land in 
question, also to the making out of his papers, his 
intention to apply to friends aud relatives for the 
money with which to take up the note he had given 
O'Keefe and keep his land as a matter of invest- 
ment, and on page 1193 the witness testifies : 


“A. After thinking the matter over, and hear- 
ing so much about forest fires, I began to con- 
clude—I came to the conclusion that if I didn’t 
do so and if a forest fire ran through there it 
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would practically leave the claim valueless, and 
put me in a worse position than before; and I 
decided I would sell it. 

Q. So you went to Mr. O'lseefe, or did he 
come to you? 

A. I don't remember; I couldn't say for cer- 
tain. We talked it over. We rode from Lewis- 
ton together in a buggy. 

7 OK OK Ok 

Q. Now, what did he say about it? (imean- 
inewO "Iseetie ) ? 

A. Well( he said he believed it would be a 
good proposition to hold onto, and he said if I 
could make the raise it would be satisfactory to 
him. 

Q. <All that he wanted, vou understood, was 
to get his money back? 

A. Yes sir, I believe that was his idea.” 


On page 1119, the witness testifies on ¢ross-exam- 
ination: 


“Q. As Il understand, you had no contract or 
agreement to sell your land to Mr. O'lxeefe or 
anyone else, at the time you filed your sworn 
statement, or at the time you made your final 
proof? 

A, MO SI” 

The witness also testifies that the affidavit he 
made at the time he filed his sworn statement that 
he was taking the land for his own exclusive use and 
benefit and had no contract or agreement to sell it 
was true. The subsequent cross examination and re- 
direct examination of the witness strengthens the 
witness's statement that he had no understanding 
or agreement to sell the land prior to the time he 
made his final proof. The affidavit of witness is 
marked “Defendants’ Exhibit I” appears at page 
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4143 of Record, and is in substance the same as the 
affidavit of Joseph H. Prentice, and heretofore re- 
ferred to; and we call the Court’s attention to the 


salle. 


EDGAR H. DAMMARECLL. 

The next entry appears to be that of Edgar H. 
Danunarell, which was included in this bill by error, 
as Dammarell only made one entry and acquired 
but one tract of land, so this entry must be disre- 


garded. 
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On page 3335 the defendant William Dwyer testi- 
fies to his knowledge of the entries of Charles W. 
Taylor, Edgar J. Taylor, Jackson O'Keefe, Joseph 
H. Prentice, and Edgar H. Dammarell, and at the 
bottom of page 3335 states that he located them. 
And at the top of page 3236 the witness testifies: 


“Q. And just state what connection you had 
with them. 

A. Why, they came up there when TI was in 
the woods. They came in with Jackson O'Keefe 
and if I remember right Jackson O'Keefe had 
spoken to me once before, some tine before, 
about getting some claims for some boys, and 
they came up there and we hada general talk. I 
was around there a couple of days, went through 
the timber and through the woods there; it was 
in the fall of the vear, T think about this time 
of the year, possibly about the middle of Octo- 
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ber, nice weather; and I told them what condi- 
tions the land was in, and if they were opened 
why there would possibly be a chance to get 
some of them, if they were not all scripped or 
taken by the State, and IT was cruising some of 
the lands at that time. 

Q. And did vou hear the evidence of some of 
the witnesses relative to them paying you a lo- 
cation fee with a hundred dollax bill? 

A, wes: 

©. What are the facts about that? 

A. Some of them might have given me a hun- 
dred dollar bill, but T think most of them paid 
me in gold, if T remember right. 

Q. Now, when vou borrowed money for an 
entryman to make final proof, what would you 
cdo in relation to their paying the location fee? 

A. JT would borrow the full amount to cover 
the whole thing. 

O. And vou frequently turned the whole 
thing over to them, and they would pay vou back 
the location fee? 

A. Yes, that is what they would give their 
note for. For instance, if they wanted to bor- 
row $450.60. they would give thei: note for 
$550.00. They would want $450.00 to pay the 
land office and their expenses, and they would 
want $100.00 to pay their location fee. They 
would make the note for $550.00, and pay the 
land office, and pay me for my location fee, and 
still they would owe $550.00. And the same 
way, they would give a mortgage later on for 
the fnll amount.” 


On page 3337, the witness testifies to his transac- 
tion with Charles Garey, to which we will @rems 


later son: 


ot 


On page 3238 the witness J. W. Bradbury testi- 
fies: 


“Q. Mr. Badbury, Mr. Robnett testified to 
there being a hundred dollar bill in the till or 
cash drawer .or in with the cash at the teller’s 
window, that was used by Mr. Dwyer, and for 
the payment of a location fee, and that it was 
kept in an envelope, and that it would be passed 
out to Mr. Dwyer and passed around to differ- 
entrvmen and would be returned to the 
bank and placed in the envelope and kept mere. 
Was there ever such a hudred dollar bill kept 
in the bank in that way? 

A. Not while I was working there. 

My. Tannahill: Not while vou was there? 

Pee NO, Sir. 

M. Do you have any recollection of a bill of 
laree denomination being kept there in an en- 
velope for any purpose? 

ee 1 eS, sir’. 

@ What was that? 

A. A thousand dolar bill. 

MO, And for what purpose was that kept? 

A. Well, for my own-purposes—for my own 
protection. 

Gee id what wes that? 

A. Simply to keen me from paying it out for 
smal] bills. Thev are very unusuaj—thousand 
dollar bills.” 


The witness Kester testifies on page 3157 as to 
what he knows concerning the entries under con- 
sideration here: The witness states that he knows 
something concerning these various entries. He is 
then asked to state his connection with them, to 


which he rephed: 


oe 

“A. We purchased the clalims of Bingham, 
Prentice, and Dammarell, and Charles W. Tay- 
lor and Edgar J. Taylor through Mr. O’lseefe. 

Q. What conversation did you have with 
O’lXeefe about it? 

A. Well, after these men had proved up, 
O'lxeefe came to me and wanted to know if [ 
would buy those claims if the boys should con- 
clude to sell them, and TI told him that we would, 
But T remember another conversation with Mr. 
O’iXeefe; T think it was before he went up into 
the timber. And he said that he had been talk- 
ing with his nephews, T think, about going with 
him up into the timber, and that he had told 
them that he would like to take them in there 
and buy their claims. JI told him that he 
couldn't make any such agreement with them, 
that that would be contrary to the law, and that 
he conldn’t have any such agreement of that 
kind.” 


On the same page the witness states that he had 
no agreement for the purchase of these claims prior 
to final proof, either with the entrvmen herein 
named or with Jackson O'Keefe, and on page 3158 
states that the negotiations began after they made 
final proof. 

This brings us to a consideration of Bill No. 407 
and we call the Court's attention to the specific en- 


tries and the evidence in support of the same. 
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CLINTON E. PERKINS. 

On pages 816 to S44 the witness testifies concern- 
ing the taking up of the Timber & Stone claim, and 
on page 819 he identifies his sworn statement and 
preliminary papers. On page 820 the Witness, Te- 
lates a conversation which he had with Harvey J. 
Steffey concerning his taking the timber and stone 
claim. 

“Q. What did he say to you about the claim 
when he told you that he had one that he could 
locate you on? 

A. Why, he told me he had found me a 
claim.” 

The witness had theretofore testified that he first 
went to Steffey and asked Steffey to locate him on a 
timber claim. The witness also testifies further: 


“A. JT didn't have the money at the time he 
found the claim, and he told me that he would 
pay the expenses and I could pay him back. 

*K ok 3K 

Q. Did he tell you what you cod get out 
Of? 

A. Why, he told me that he thought I could 
make a couple of hundred dollars over and 
above what it would cost. 


2 * * 

A. Yes, he told me that it wasn’t a good 
claim, but he was satisfied he could sell it for 
me and I could make that much.” 


ot 


The witness also testifies on page 822 that he was 
to pay Mr. Steffey $200 for locating him. On page 
$23 the witness testifies: 


“Q@. Now, tell exacth What Steteg gm 
formed you you would have to do to make that 
$200. 

A. Well, he told me that he was satisfied he 
could sell the land and I could get $200 over ana 
above my expenses. He said he positively could 
not make any bargain with me, but as far as he 
Was concerned he was a friend of mine and he 
was satisfied he could get me that much money. 

Q. Did he tell vou just to rest easy in the 
matter and vou would get rid of the land? 

A. He told me he was satisfied he coula 
Ol Te 

Q. And that was before you located? 

A. YeR, sir. 

Q. Did he bargain with vou to give you that 
$200? 

mY Rosine’ 


On page 827 the witness testifies: 


“Q. Did vou get the money from him (mean- 
ing Steffey) with which to make vour proof? 

A. BNO Sir. 

Q. Didn't vou get any from him? 

A. Not to make proof with [ didn't.” 


The witness further testifies that he borrowed 
$400 from Steffey, but that he used his own money 
with which to make his final proof. On page 828 the 


witness testifies : 


aed 


“Q. Did vou give him a note for it? 

Ee OmesiT 

THE SPECIAL EXAMINER: If you had 
any money of vour own, why did you take Abr. 
Steffev’s money? 

WITNESS: Because part of that money I 
owed and I couldn't afford to have it tied up. 

MR. GORDON: You didn’t intend to use 
that money of yours to make proof, did you? 

A. My own money? 

Q. Yes, sir, 

A. I certainly did.” 


On page 834 the witness testifies on cross-exam- 
ination as follows: 


oe vin, Perkins, as I understand you, your 
first conversation with Mr. Steffev was that you 
asked him if he could locate you on a timber 
claim. 

Pe Yes, Sir. 

(Q). You told him you wanted to take up a tim- 
ber claim? 

pee 1 CS, Sir’. 

Q. Then later he told vou he could locate you 
on a timber claim? 

me (OCS, SIL. 

ok cs % 

(). And he told vou that he thought he could 
sell it for vou so that it would bring vou at least 
$200 over and above expenses? 

A. Yes, sir. 

Q. And did he tell you in that same conver- 
sation that he could make no contract with you 
to purchase it or to sell it? 

m. ) 1 es sir, he did. 
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Q. And it was your understanding that you 
was making no contract with him regarding the 
sale of your land? 

A. That was what I understood. 

Q. Before vou made vour final proof? 

Me Mewes? 

Q. And asa matter of fact you made no con- 
tract for the sale of vour Jand 

A. None whatever. 

Q. until after you made final proof? 


he 


A. No, siv. 

On page 835 the witness testifies that the affidavit 
he made at the time he filed his sworn statement 
that he was taking the land for his own exclusive 
use and benefit and had no contract or agreement to 
sell the land to anvone else was true. 

On page 837 the witness identifies his affidavit he 
made about the time he made the sale of the land 
(Defendants’ Exhibit “D.” page £124). On page 837 
the witness testifies that the affidavit is true. This 
affidavit was executed at the request of Harvey J. 
Steffey. The evidence of this witness is in conflict 
with the evidence of Harvey J. Steffey in some in- 
stances, but taking the cross-examination of Steffey 
together with his admissions on direct examination, 
the Court will arrive at the conclusion that the wit- 
ness has testified truthfully, and that neither the 
witness nor Harvey J. Steffey understoced that any 


agreement existed for the sale of the land prior to 


1 

the time final proof was made. Then, if any such 
agreement did exist, it in no way or manner affects 
Ixester and Kettenbach, for the reason that they 
were not parties to it. The evidence of William 
Dwyer that no such agreement ever existed, which 
is supported by the evidence of both Kester and Ket- 
tenbach, that if any understanding or agreement of 
any kind or nature ever existed between the entry- 
men, it was unknown to either Dwyer, Kester or 
Kxettenbach. 

We respectfully submit that the entry of Clinton 


FE. Perkins should remain intact. 


Nowe 1c, LONI. 

The evidence of Mary E. Loney is found at pages 
2717-2745. On page 2717 the witness testifies to her 
residence and her acquaintance with William 
Dwyer; her relationship to Effie A. Jolly and to 
Cima b. Perkins, On page 2715 she testifies 10 
filing her application to purchase a timber claim; to 
her conversations with Mr. Meyers regarding ar- 
rangements had with Mr. Steffey, which was in sub- 
Strelnee:: 


“Q. Yes, that Mi. Mvers had with Mr. Steffey, 
relative to taking up his timber claim, with Mv. 
Hie ives? 


DS 


A. NotHing paPucilar, no. He just (one 
that he had taken a claim. 

Q. And did he tell vou that Mr. Steffey would 
furnish him the money with which to take a 
claim. 

A. Nogsir. 

Q. Did vou know that a few days before you 
had taken up a claim that Mr. Steffey had lo- 
cated Mrs. Jennie Myers on a claim, and she had 
filed? 

A. T don't remember what time 1t was—how 
long it was before.” 


On page 2720 the witness testifies : 


“Q. Now, how did vou happen to go with him 
to look at the timber claim? 

A. Why. T had sent him word that I wanted 
to take a claim. 

Q. By whom did you send him word? 

A. JT sent him word by M1. Myers.” 


On page 2721 the witness testifies: 


“A. T don't know whether it was at that time 
or not; I think it was about that tine, though, 
that he said he cowid get the money, but he 
didn’t say where he could get it. 

Q. And did he tell vou what you would get 
out of vour claim? 

A. He told us about what we would get, ves. 

Q. And that was while vou were going to see 
the land? 

A. I think it was: lam not sure. He said we 
would get between $200 and $250. 

Q. And what were vou to do with the claim 
to get that $250? 

A. He never said anything to do with it. 

©. You were not to keep it to make the $250, 
Were HOU 
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A. No, sir, we didn’t expect to. 

Q. And what was your understanding as to 
whom you were to convey it to make that $250? 

A. I didn't know who was to get it. 

Q. I know you didn’t know who was to get iit, 
but who did you understand was to get it? 

A. I didn't know. Nobody ever told me, and 
I didn’t know who was to get it. 

Q. Well, who was to sell it for yeu? 

A. I supposed Mr. Steffey was. 


* ok * 


Q. Now, do you remember the first talk, or 
fiestilk that you had with Mr. Steffev. either 
the first time vou talked with him about the tim- 
ber claim, or the time vou went to view the tim- 
ber claim, as to whether or not anything was 
said as to whether an agreement could be made 
to sell the land? 

A. He said that he couldn’t make any agree- 
ment; I remember that, but I don’t just 

(. He said he couldn’t make a proper agree- 
ment with vou to purchase the land? 

A. He said he couldn't make any agreement.” 


On page 2740 the witness testifies on cross-exam- 
ination as follows: 


“Q. Now, vou say that he told yeu that you 
ought to be able to get from $200 to $250 out of 
it over and above what it had cost you? 

A. Yes, sit. 

Q. And at one time you told him that you 
didn’t have the money—ioney enovgh to pay 
your expenses of the taking up of the land, did 
vou not? 

A. Yes, sit; 

Q. And it was vour understanding that you 
were borrowing the money from him to pay 
these expenses, and to pay for the land, and that 
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you would pay him back as soon as the claini 
was sold? 

A. Mes, ime 

Q. And he never asked you for a note, did he? . 

A. NO, sir. 

Q. If he had asked you to sign a note, you 
would have signed it, wouldi't you? 

A. Yes, sir. 

Q. Now, you also understand that Mr. Steffey 
was getting a location fee of $200, did you not? 

A. Yes.sir, I supposed he was. 

Q. And vou supposed that that was his inter- 
est in having vou take up the claim. 

A. Yes, sir. 

Q. And his interest in furnishing vou the 
money, so that he could make that #200? 

Ay WES aSIT, 


The witness also testifies on page 2741 as follows: 


“Q. Now, do vou remember thai after you 
had made your proof, that Mr. Steffey told you 
that vour claim was a little better claim than 
the others: that it was quite a bit better claim, 
and that vou would get a little more than the 
others did? 

A. He told me that mine was a little better 
than Sirs, Jolls’s: 

Q. Better than Mrs. Joliv’s? 

A. Yes, sir. 

Q. And vou did get more for vour claim than 
Mrs. Jolly got for hers 

A. A little more, J think, if I remember 
Light. 


On page 2742 the witness testifies: 


“Q. If vou had had an opportunity to have 
sold it to someone else for $500 more than you 
received for it, or was to receive, you would have 
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felt at liberty to have sold it to someone else, 
and paid Mr. Steffey the location fee, and paid 
him back his money that you had received from 
him, would vou not? 

Pee) es, Sir. 

Q. And vou would not have felt that Mr. 
Steffey was under any obligations to purchase 
the land if he didn’t want to, would you? 

A. No, sit. 


The witness also testifies on page 2742 that the 
affidavit she made at the time she filed her sworn 
statement that she was taking the land for her own 
exclusive use and benefit, and that she had no con- 
tract or agreement to convey the land was true. The 
witness also identifies her affidavit marked Defend- 
ants’ Exhibit “Y," appearing at p. £158, signed Feb. 
28, 1908, and states that the statements therein con- 
tained are true. This affidavit was signed at the re- 
quest of Harvey J. Steffev. The evidence of the wit- 
ness shows conclusively that there was no under- 
standing or agreement for the sale of her land prior 


to the time final proof was made. 


CHV RinmsS 1c. LONE Y 
The witness Charles E. Loney testifies to the civ 
cumstances in relation to his entry, beginning at 
page 2745, The witness testifies that Steffey located 
him on the timber claim: that he was to get his ex- 


pense money from Steffey: that Steffey said he 
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would furnish it; that the witness did not know at 
that time where he would get the money for his final 
proof. The witness also testifies on page 2747 that 
he had about $150 of his own money with which to 
purchase the land: he testities how he came to get 
the money from Steffel to pay his filing expeuses, 
and that he procured it from Stetfey, because he did 
not have the money to spare at the time. On page 
2748 the witness testifies : 


“Q. Before you went to view the land and be- 
fore you went to the land oftice to file any 
papers, the first time, was anything said as to 
what vou were to get out of your claim? 

A. We was under the impression that we was 
to get somewhere between $200 and $250. 

Q. Where did vou get that impression? 

A. Through talk with Steffey. 

Q. What were vou to do with your claim to 
get that $200 or $250? 

A. We was to sell it. 

Q. To whom? 

A. JT didn’t know who these claims was to be 
turned over to; I didu’t know whether he was 
the man that was going to get them or not, at 
the time. 


Q. What was vour understanding? 

A. What was my understanding as to what I 
was to do with this land after I made my final 
proof? 

q. Yes. 

A. There wasn't no understamndiig as 
what I was to do with the land. There was 
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no agreement or bargain of any kind made. Of 
course, there was just a little talk, as I said, 
that I understood it that way; but as far as 
there was any bargain or agreement, there 
‘arent. 


CROSS-EXAMINATION. 

On page 2762 the witness testifies on cross-exal- 
mation that he first talked with Mr. Steffey, told 
him that he would like to take a claim; that Stetfev 
afterwards told the witness that he had a timber 
claim for him; that he told Steffey that he didn't 
have the money himself to make final proof; that he 
made his final proof and used part of the money he 
received from Steffey aud part of his own money, 
$150; and after the witness proved up he made a 
sale to Wester and Kettenbach; that he had no 
agreement with Air. Steffey or anyone else for the 
sale of the land prior to the making of final proof ; 
that the witness understood that Mr. Steffey would 
help him to find the buyer. 


“Q, And if you had had an opportunity to 
sel} that land for $500 or any sum more than 
Mr. Steffey or his buyer was willing to pay for 
it, vou would have felt at liberty to sell it and 
pay Mi. Steffey back the money you had bor- 
rowed? 

A. Yes, sir; I was under no obligation to him 
to let him have that land. 


G4 


Q. And you didn’t understand that you was 


?. 
entering into any agreement to sell the land be- 
fore vow made final proof? 

“A. No, there was no agreement whatever.” 


The witness also testifies on page 2764 that the 
afiidavit he made at the time he filed his sworn state- 
ment was true. He also identifies the affidayit he 
made before William J. Todd, a notary public, on 
the 21st day of December, 1906, and testifies that his 
statements therein made are true. This affidavit 
was signed at the request of Tlarvey .J. Steffey also, 
The evidence of the witness is very clear that he had 
no understanding or agreement with Mr. Steffeyv 
or any one else for the purchase of the Jand 
prior to his making final proof. The witness 
did understand that Steffey would find a 
buyer and assist him in making a sale after final 
proof was made. It is only natural that the entry- 
man should be interested in knowing whether or not 
he would be able to sell his land after final proof, 
and with this end in view, made such inquiries. 

We respectfully submit that the evidence of the 
entryman himself shows that he had no under 
standing or agreement for the sale of his land prior 
to the time final proof was made, and that there was 
no fraud in connection with his entry. Even if there 


was, it is not shown that Kester or Kettenbach, the 
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purchasers, had any knowledge of the fraud. The 


entry of this witness should remain intact. 


Dimeds J, BORNEY. 

The witness Frank J. Bonney testifies at pages 
795 to 816 of the record. On page 797 the witness 
testifies to his taking up a timber claim and what in- 
duced him to take up the claim. “I thought I could 
make a little money out of it—a profit.” The wit- 
ness also testifies that when he first talked with any: 
one about taking up a timber claim, he had a couple 
or three hundred dollars in the bank: that Harvey 
J. Steffey located him; that he talked with him re- 
garding the taking up of a claim before he went to 
view, the land, and testified as follows: 


“A, I spoke to Mr. Steffey; IT talked to him 
aud asked him if he knew of any good claims, 
and I spoke to him a time or two. 

Q. And what did he say? 

A. I believe the first time T spoke to him he 
didn't know of any, and later he did and showed 
them to me.” 


At the bottom of page S00 the witness testifies: 


[Owe Now, what was it that Stéifey said 10 
you! 

A. Well, he told me that his claim wasn't 
very good, but he believed if I wanted to take if 


he could sell it for me for a couple of hundred 
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dollars, so that I could make that much profit 
On 1 

Q. Did he tell vou that he would guarantee 
you that vou would make that much? 

A. Well, sir, I couldn't say: T dov't know as 
he did—I believe he did. I believe he told ine 
that he was sure that he could get that much, 
and may be more. 

Q. Were you to advance any of the money at 
all to take up that claim? | 

A. No sir, there wasn’t nothing said about 
that, but T supposed that IT was to put up the 
money.” 


The witness also testifies that he obtained a por- 
tion of the money from Steffey with which to make 
proof on his claim. 

On page 805 the witness testifies: 


“Q. Well, did vou make your proof? 

». Yes, sir. 

Q. And did you give them that money that 
Steffev gave vou? 

A. Well, sir, Thad nearly enough money, and 
T used a little of that. 

Q. You used a little of what? 

A. Of the money that he banded me. 

QM. How much of the money that he handed 


A. IT don't know how much—of—probably 
©. And what did vou do with the rest of it? 
A. Why, Chine on ron: 
On page 806 the witness testifies in response to 
cross-examnination by Mir. Gordon, who after being 


unable to compel the witness to answer as he wanted 
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after the witness refused 


him to—in other words 
to testify falsely, for Mr. Gordon, the following pro- 
ceedings were had: 

“VR. GORDON: I will ask von the same 
question again: Didn't Steffey tell vou that if 
you would take up a timber claim that Steffey 
would pay all the expeuses, if vou would convey 
it to him, or whoever he told you to, and he 
would give vou $200 for it? 

MR. TANNAHILL: We repeat the objection. 

SPECIAL EXAMINER: Answer the ques- 


tion. 

WITNESS: Why, Mr. Steffey never told me 
tat. 

MR. GORDON: Answer the question ves or 
no. 


ma, No, sit. 

@. What did Steffey tell vou? 

A. He told me if IT wanted to take a claim 
that he would guarantee me, or he was positive 
that he could sell it so IT could make $200.” 


On page 813 the witness testifies on cross-examina- 
tion as follows: 


“Pw Wik TANNAHILL: Q. Air. Bonney, 
did you every have any conversation with George 
Hi. IXester or William Dwyer or Willliam F. 
Kettenbach regarding the sale of this’ land, be- 
fore you made your final proof? 

A. No, sir, I don't believe I did.” 


The witness also testifies that he made no contract 
to convey it to anybody, and that the affidavit he 
wade at the time he filed his sworn statement Was 


true. The witness also testifies that he made a little 
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more than $200 out of his claim over and above 
expenses. 

The witness identifies the affidavit which he 
signed about the time he transferred the land, and 
states that the same is true. The witness did not 
seem to understand the affidavit wherein it stated 
that he was not taking the same for the benefit of 
any other person. The witness understood that he 
was taking it for his own benefit and after the affi- 
davit was understood by the witness he stated that 
it was true. The affidavit appears at page 4122, and 
is Defendamis Hahibit “Cy 

At the bottom of page 815 the witness testifies: 


“Q. At whose request did you sign this affi- 
davit? 
A. At Mi. Steffey?s.” 


We respectfully submit that there is no sufficient 
showing of fraud in connection with the entry of 
Frank J. Bonney that will justify the Court in set- 
ting it aside. William Dwyer and the defendants 
William F. Iwettenbach and George H. Ixester each 
testified that they knew nothing of any agreement 
between Stffevy and the witnesses if any such 


agreement did exist, they were not a party to it. 
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JAMES T. JOLLY. 

The witness James T. Jolly testifies on pages 2656 
to 2689 of the record. On page 2656 the witness tes- 
tifies to his residence, business, and occupation, his 
acquaintance with Harvey J. Stefiey ; his acquain- 
tance with Charles Myers; bis taking up a timber 
claim; that Harvey J. Steffey located him on a tim- 
ber claim: that he was to get the money from Mr. 
Steffey with which to purchase the lanl = and om 
page 2661 the witness testifies that he was to pay Mr. 
Steffey a location fee of $200, and the witness also 
testifies : 


“Q, What was your understanding as to 
what you were to get? 

A. Well, there was no price understood. 

Q. Well, about how much then? 

A. Why, I expected to get in the neighbor- 
hood of $3.00 out of it. 

QM. From whom did you expect to get that? 

~. Throuch Mr. Steffey—from UES 

QM. And was anything ever said as to paving 
av fee for Mr. Steffey locating 2 you on this land? 

a Yes, sir; PT was to pay nim a Fee, 

How much were you to pay him? 

. $200.” 


In the subsequent pages the witness testifies to 
going te view the land, his appearing at Lewiston 
for the purpose of filing his application, his making 


final proof, procuring the money therefor, and his 


10 
subsequent sale of the land and receiving between 
$299 and $250 over and above all his expenses, 

On page 2674 the witness testifies on cvoss-exam- 
ination that the witness first asked Mi. Steffey to 
locate him on a timber claim; that Ma. Steffey sub- 
sequeutly sent word to him that he had a timber 
claim upon which he could Jocate him. On page 2677 
the witness testifies that Steffey never told him what 
he could get out of the land. 


“QO. Then there was no conversation between 
vou as to what vou could get out of it? 

ay, NOL any. 

Q. T see. And vou had ne understanding re- 
garding that? 

x oO. or. 


On page 2678 the witness testifies that he arrived 
at the conclusion that he could get from $200 to $250 
out of the land over and above expenses fron 
the witness knowledge of timber after having 
examined the saine: that he did not arrive at that 
conclusion from any statement made to him by Mr. 
Steffey: that Mh. Steffey loaned the witness the 
money to pay the purchase price. On page 2681 the 
Witness testifies that he thinks Mr. Dwver handed 
him the deed to sign just a little piece from the wit- 
ness’ home. On page 2682 the witness qualifies such 


statement and states: 
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“4, J think Mr. Dwver is the maa who hand- 
ed me the paper. 

Q. To refresh your memory, I will ask you, 
Mr. Jolly, if you don’t remember that he (inean- 
ing Mr. Steffey) told vou that vou would have to 
send the deeds down to Lewiston and put them 
in escrow until the abstracts were procured and 
the abstracts examined, and the title was found 
to he all right before vou could get vour money? 

A. Oh. ves. he told me that, but J am pretty 
positive that 4h. Dwyer gave me the money 
(meaning deed), although I may be mistaken. 
T find that I have been mistaken on several 
pomts. 


ste ale U 
4 as 4 


A. Well, I wouldn't contradict him on it: I] 
possibly may be mistaken in the one. But I re- 
member distinctly where I received it.” 


On page 2683 the witness states that he remem- 
hered the price arvived at and agreed on was $850, 
which included the money which Mr. Steifey had 
loaned and the $200 location fee. 

At the bottom of page 2683 the witness testifies: 


~“Q. Then you had no agreement for the sale 
of your land until after you had made your 
tinal proof? 

A. None whatever.” 


The witness also testifies that the aflidavit made 
at the time he filed his sworn statement was trite, 
The witness also identified Defendants’ Exhibit 
“7% which is in substance the same as the defend- 


ants’ Exhibit “D” found at page 1160 of the record, 


ie 


od 


and states that the affidavit is true. This affidavit 


was signed at the instance of Harvey J. Steffey. 


LPP ies: Jer. 

The evidence of Effie A. Jolly is in substance the 
same as the evidence of her husband James T. Jolly, 
and is found on pages 2689-2717 of the record, to 
which we cal] the Courts’ attention, and especially 
to the cross-examination of the witness Effie A. 
Jolly. The evidence is insufficient to show or estab- 
lish fraud in relation to these two particular en- 
tries, and certainly insufficient to show that the 
defendants, or either thereof, was a party to the 
fraud, if any did exist, or had any knowledge of the 


same. The entry should be held intact. 


CHARLES S. MSS: 

The evidence of Charles S. Bivers is found at 
pages 602 to 620 of the record. Gn page 602 the wit- 
ness testifies to his residence, business or occupa: 
tion, and at page 605 testifies to his taking up a tim- 
ber claim, and what induced him te take up a timber 
claim. On page 604 the witness testifies: 


“A. Why—well, I hardly know how—in the 
first place there was other people taking np 
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claims there and I was acquainted with this 
man Steffey, and he was locating, and I told him 
I wouldn't mind taking up a claim uniyself. 

Q. That was Harvey J. Steffey, was it? 

A. Harvey J. Steffey, yes sir.” 


On page 605 the witness testifies: 


“A. He told me he could get me a claim; as 
near as I can remember now he said it wasn’t a 
very good claim, but he said T could make $150 
out of it anyway. 

Q. What was your understanding as to what 
you were to do to make this $100 that you speak 


of? 
A. The $100 or $150 do you mean? 
Q. The $150. 


A. Why, I supposed that if I wanted to I 
could sell the claim then and get the money out 


of it. 

Q. And was that vour understanding as to 
what vou were to do with it? 

A. I understood that I could sell it, ves. He 
just told me I could make $150, and of course I 
knew there was timber claims changing hands.” 


The witness testifies that he borrowed the money 
from Steffey with which to pay his expenses, and 
also to pay the purchase price of the land. The wit- 
ness also testifies to going upon the land, examining 
the same, to his making final procf, and to his sell- 
ing the land. On cross-examination, at page 616, 
the witness testifies : 


“Q. Mr. Myers. your transactions with Mr. 
Steffey were simply that if you wanted to bor- 
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row the mouey, or didn’t have the money your- 
self with which to pay for the land, he would 
loan you the money? 

A. That was the understanding, yes. 

Q. You had no contract or agreeinent to sell 
him the land at the time you made vour filing, 
did you? 

A. I had not. 

Q. Or at the time you made your final proof? 

A. No, sir, 

Q. You had no contract or agreement that, 
you was to sell the land to anyone at the time 
you made your filing, did you? 

A. I did not. 

Q. And had some one else offered you $500 
more than Mr. Steffey had offered vou, and Mr. 
Steffey wouldn't give that amount, you would 
have felt perfectly free to sell it to the other 
party, would you? 

A. I would have by putting up the money he 
loaned me.” 


The witness also testifies on page 617 that the affi- 
davit he made at the'time he filed his sworn state 
ment was true. The witness also identifies the affi- 
davit he made about the time he transferred the 
land, which affidavit was introduced in evidence and 
marked Defendants’ Exhibit “A,” which affidavit the 
witness states is true. The affidavit appears at page 
4121 of the record and was executed at the request of 
Harvey J. Steffey. 

The evidence is insufficient to show any fraud in 
connection with this entry, or that there was any 


contract or agreement with Mr. Steffey or anyone 
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else for the purchase of this land. There was no 
understanding or agreement between the witness 
and Kester, Kettenbach or Dwyer. If any agreement 
or understanding did exist between Steifey and the 
witness, the defendants Kester, IKettenbach or 
Dwyer had no knowledge of it. This entry should 


therefore remain intact. 


JANIE MYERS. 

The evidence of the witness Janie Myers appears 
at pages 620 to 636 of the Record and is in substance 
the same as the evidence of the witness Charles 8. 
Myers. She testifies, however, that she had no con- 
tract or agreement with anyone for the sale of her 
land prior to final proof. On page 633 the witness 
testifies as follows: 


“Q. You had no arrangements with Mr. Stef- 
fey that you would sell him the claim, or sell the 
claim to anyone, before you filed on it, did you? 

ee §No, sil? 

@. And you had no such arrangements be: 
fore you made your final proof? 

. No, sir. 

Q. And vou didn’t understand that you was 
under obligations to sell the claim to Mr. Steffey 
or to anvone else, at the time vou filed on it, or 
at the time vou made your final proof? 

Pee INO Sibs? 
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On pages 633 and 634 the witness testifies that the 
affidavit she made at the time she filed her sworn 
statement was true. She also identifies the affidavit 
she executed about the time she transferred the 
land, and on page 635 states that the affidavit is 
true. This affidavit was executed at the request of 
Harvey J. Steffey. We respectfully subwit that the 
evidence is insufficient to show fraud in connection 
with this entry, and that the entry should remain 
intact. 

We have now reviewed briefly the evidence of the 
witnesses in relation to these particular entries, and 
have observed that all of the witnesses testified that 
it was their understanding that no contract or 
agreement existed for the purchase and sale of the 
land; that they borrowed the money from Mr. Stef- 
fey witb which to make final proof; that they never 
at any time had any discussion with either Kester, 
Kettenbach or Dwyer regarding it, and in sofar as 
the entrymen knew, Kester, Kettenbach nor Dwyer 
knew anything about any arrangements they had 
with Mr. Steffey for the loan of any money or for the 
sale of the land. We then have the unsupported evi- 
lence of Harvey J. Steffey that he had told William 
Dwyer the circumstantes surrounding these entries, 


and his arrangements had with the entrymen for the 
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purchase of the land. These statements are denied 
by Mr. Dwyer, and it will be observed that Mr. Stef- 
fey is in conflict with each and all of the entrymen 
as well as in conflict with Mr. Dwyer. There is such 
a wide variance between their evidence that it can- 
not be reconciled. Either Mr. Steffey or all of these 
entrymen and Mr. Dwyer must have testified falsely. 
Mr. Steffey testifies that he had some conversatioi. 
with William F. I[Kettenbach relative to ob- 
taining the money for some of these entry- 
men to make their final proof. That IKetten- 
bach did arrange for the money. It is sig- 
nificant that this money was obtained by Mr. 
Steffey from the bank by Steffey drawing his check 
on his account for the same. None of it was fur- 
nished by either Isester, Ixettenbach, or Dwyer. 
When the lands were finally purchased, the money 
was paid and the matter was closed, the same as any 
other ordinary transaction wherein lands were 
being purchased. 

On pages 1825 and 1826 Mr. Steffey testifies on 
eross-examination to Mx. Dwyer going with him and 
jooking over the land. He testified on direct exam- 
ination that Mr. Dwyer went and looked over the 
land prior to the time the entrymen had filed on the 


same: and Mr. Steffey testifies further as follows: 
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“Q. Dwyer told you that he would give them 
$200 over and above expenses? 

A. Yes, sir. 

Q. Had Dwyer gone and looked at the claims? 

A. Some of them he did. 

Q. What claims did he go to look at? 

_ _A. He went to look at Mrs. Loney’s and Mrs. 
Jolly’s claims. 

Q. Did he know that Mrs. Loney and Mrs. 
Jolly were going to take those claims? 

A. I think they had already taken them when 
he looked at them, 

Q. adn’ they already filed on them? 

A. Ghes, Str, 

Q. Hadn't they made thea final proof, tao. 

A. [ dowt think they had. 

Q. To refresh your recollection, wasn’t it 
after they made final proof and just before they 
made the deeds that Mr. Dwyer went up and 
looked at them? 

A. Possibly, but I don't recollect it. 

Q. That may hare been the case? 

A. It may hare been.” 


It will be observed that this admission of Mr. 
Steffey is in support of the evidence given by Mr. 
Dwyer; that after these entrymen had made their 
final proof and Steffey came to Kester and Ketten- 
bach with the proposition of selling them the land, 
that he, Dwyer, went and looted the lands over and 
reported that some of the claims were fair claims 
and others were not worth purchasing; that Steffey 
finally went to Kester and told Wester that some of 


the claims were extra good ones, and others poor, 


79 


but they would average up well, and Kester finally 
bought them against the report of Mr. Dwyer. 

The witness further testifies on page 1826 as fol- 
lows: 


“Q, Didn't you go down and see Kester about 
it, and explain to Kester that some of them were 
poor claims and others were good ones and he 
had better take them? 

A. No, I never told Kester that. 

ee Didnt you tei Dwyer that? 

A. No, I don't think I did. 

Q. You may hare told him that some of them 
were not very good but that others were good 
and they would average up all right? 

A. Possibly I may have told him that; very 
likely I did. 

©. And in that way he co:ucluded to take the 
claims? 

A. I don’t know what he concluded to do. 

Q. But he did finally take them. 

A. He took them. 

Q. What did he pay you for them? 

A. He didn’t pay me anything for them. 

Q. What did he pay for the claims? 

A. He paid these people $200; they all got 
$200. 

Q. You had already paid that, according to 
vour, testimony. 

A. No, I hadn't already paid that. 

Q. Well, it was charged up to your account, 
wasn't it? 

A. Well. I don't know whether it was or not. 

.O. You had given your checks for it. 

me les. 

©. And they were paid, the checks were paid, 
and they were returned to you charging the 
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same as other checks you drew on the bank, were 
they not? 

A. Mes, sii. 

Q. Then they must have been charged up to 
your account, were they not? 

A. Well, this money wasn’t paid finally until 
the lands were deeded over to Kester and Ixet- 
tenbach. 

Q. Well, vou drew the money, didn't you? 

m. IT did: 

Q. On vour checks? 

A. Vesaasii ; 

Q. And passed it over to these eu:trymen, is 
that right? 

A. The entrymen got their $200. 

Q. Well, now then, how did you get yvour 
money back, how was your settlement made? 

A. I didn’t get anv mones back. 

Q. How was your settlement made? 

A. The settlement was made when the I 
don't know how they did make the settlement; 
IT never paid any attention to mv checks after- 
wards. I supposed they straightened those 
things out themselves. 

Q. Well, vou got your checks back, didn’t 
vou? 

mx Vee 

Q. When did you first begin to pay some at- 
tention to vour checks? 

A. Well, I always paid attention to my 
checks. , 

Q. You always paid attention to your bank 
account? 

A. Usually, ves. 

Q. And you was depositing money and check- 
ing it out? 

A. When I had money. 
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Q. And you frequently overdrew at the bank, 
did you not? 

A. Yes, sir. 

Q. And frequently borrowed money from the 
bank? 

A. Occasionally, yes. 

Q. Now then, the account was checked on for 
this money just the same as any other check you 
dvew on the bank, was it not? 

Ee yes, sir. 

Q. Didn't you pay some attention to your 
bank account? How it stood, and how this set- 
tlement was made? 

A. Every once in awhile T would get a state- 
ment, ves. 

Q. Then vou paid some attention, did you not, 
when you got the statement? 

Pe Ol, ves.” 


On pages 1830 to 1832 it will be observed that the 
witness is squarely in conflict with the evidence of 
James T. Jolly and Clinton E, Perkins, and on page 
1831 the witness testifies: 


~“Q,. I am asking you what you said. Didn't 
you tell Perkins that you couldn't make any 
agreement to buy the claims at that time, or sell 
it for him at that time” 

A. I don’t think I did. 
Will you swear that you Gidin i? 
_ To the best of my knowledge I will, yes. 
You know whether you did ov not? 
. Well, not exactly. 
. Well, did you have any such conversation 
as that with him at all? 

A. JT don't think I did. 

Q. You never told him you couldi’t make an 
agreement with him? 
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ee 

A. Well, ves, I may have told him I couldn't 
wake an agreement with him, but there was no 
such language used as ‘sell the claim.’ 

©. But you did tell him you couldn't make an 
agreement with him? 

A. lL thank Idi 

Q. You tried to make him understand that? 

A, Yes, sir. 
Q. That vou couldn't have an agreement with 


x Cesar: 

QO. And you so mnderstood, didn't you? 

A. Well, no, I didn’t understand that. 

Q. Do you mean to say that you was trying 
to lead Mr. Perkins into committing perjury 
and not knowing it? 

A. Well, no. I didn't want him to commit 
perjury. 

Q. You didn’t want him to commit perjury? 

A. Mo, 

Q. Then the arrangements you made with 
Mr. Perkins was such that you made him under- 
stand that it didn’t amount to an arrangement. 
Is that right? 

A. Well, he understood it as well as I did. I 
don't know what I made him understand, but he 
understood it as well as [ did. 

Q. He nderstood ara he didn’t have any 
agreement as well as vou did, didn’t he? 

A. Well, I don’t know what he understood. 

Q. But vou remember that you did tell him 
you didn’t have an arrangement; is that right? 

A. Yes, sir. 

Q. And vou also had him sign an affidavit, 
Defendant’s Exhibit ‘D’, for identification, as 
follows (P. 1833 Record): 


State of Idaho, 
County of Nez Perce, ss. 


CLINTON E. PERKINS, being duly sworn, 
deposes and says: That he is the identical 
party who made entry of the lands hereinafter 
described under the Stone and Timber Act pro- 
viding for such entry. That at no time prior to 
the entry or prior to the final proof did the afii- 
ant have any agreement or understanding, ex- 
pressed or implied, that said entry was being 
made or said title being acquired for the benefit 
or advantage, directly or indirectly, of any per- 
son, company, or corporation. That said entry 
was made, and said title acquired, solely for 
the exclusive use and benefit of the affiant. That 
prior to the entry affiant had made personal ex- 
amination of said land and here makes oath 
that to the best of his belief the same did not 
and does not contain any valuable deposit of 
gold, silver, cinnabar, copper or coal and was 
not mineral land under the terms of said act. 
That the sale now being negotiated is not the 
result nov made in pursuance of any agreement 
or understanding, expressed or implied, had ac 
any time prior to final proof upon the hereinhe- 
low described lands, and that the said purchaser 
is in no wise interested nor in any way had any 
interest in or to said lands. or the title thereto. 
directly or indirectly, prior to the negotiations 
for the present sale, an] that such negotiations 
were commenced subseanent to the final proof 
and the acquisition of title hv this affant from 
the government. That the lands referred to are 
described as follows, to-wit: Lots number three 
and four, Section three. Township 36, North 
Range 5 East, Boise Meridian: the south half 


St 


of the southwest quarter of Section 54, Town- 
ce land 


ship 37 North, Range 5 East, Boise Meridian. 
CLINTON E. PISRISINS. 
Subscribed and sworn to before me this 28th 
daxyeof Pebruarye A.cd., 1907, 
VILLLAM aly, TODD, 
Notary Public in and for Nez 
(Notarial Seal) Perce County, Idaho. 


O. You had him sien that affidavit, did you? 
A. J think so. 

Q. TS that NihArit tide? 

A. As faras it went f guess it is, if he signed 


Q. Yon say the affidavit is true, do you? 
\. That he signed it; ves. 

Q. Yes, he signed the affidavit and swore to 
it. Yon can examine it if vou ke Handing 
paper to witness).” 


Tt will be observed that Mr. Steffey is highly pre- 
judiced against the defendants, that he is willing to 
commit perjury himself and subornation of perjury 
in order to injure the defendants in some way. It is 
not clear from the evidence just what the trouble 
was, or what brought it about; but Steffev has some 
sort of an imagination that he was not treated fairly, 
or that he should have received something to which 
he was not justly entitled, or for some reason he 
desires to cheat, wrong, defraud and injure the de- 
fendants. He apparently would be willing to serve 
2 term in the penitentiary if he could succeed in 


causing the defendants to serve a term there. He 
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admits that he testified falsely when he appeared 
as a witness for these various entrymen, and we call 
the Court's attention to his evidence at page 1839 
to 1841 of the record where the witness states that 
he told the witness Bonney that he had no agree- 
ment with him, and also where the witness testified 
in the next paragraph or on the same page that he 
swore falsely when he appeared as a witness tor the 
entryman at the land office, and where he admits on 
pages 1841, 1842 and 18-65 and succeeding pages that 
he swore falsely; one of the questions being as fol- 
lows: 


“Q. And you signed the testimony of the wit- 
ness Harvey J. Stetfey, plaintiff's Exhibit 11, 
did you?) That is your signature, ts it? 

A. That is my signature, ves. 

Q. Do you remember testifying as follows : 
‘Do vou know whether the applicant has direct- 
ly or indirectly made any agreement or contract 
in any way or manner with any person or per: 
sons whomsoever, by which the title which he 
may acquire from the Government of the United 
States may inure in whole or in part to the 
benefit of any person excep? himself” to which 
you answered : ‘No.’ You so answered, did you? 

"A. Wes, sip. 

Q@. Was that answer irue or false? 

A. It was false. 

Q. You knew it was fal-e at the time, did 


nN. «eg sir.” 
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Cuestion 11 is to the same effect, as well as suc- 
ceeding questions. It seems that it would be most 
unjust to take the evidence of a witness who admits 
that he deliberately went before an officer authorized 
to administer caths and swore falsely at one time, 
and weigh his evidence against the evidence of sev- 
eral highly respected citizens of the state, whose 
evidence is consistent with the truth and who are 
supported by the facts, circumstances and document- 
ary evidence, which supports and sustains their testi- 
mony. and which squarely contradict the testi- 
mony of the witness Harvey J. Steffey. We believe 
that the Court will not weigh the evidence of Harvey 
J. Steffey against that of all the entrymen, and the 
entry women, especially in view of the fact that 
Harvey J. Steffey admits that he committed perjury, 
that he suborned perjury, and that he appears as a 
witness willingly and testifies against the defend- 
ants fer the express purpose of injuring the defend- 
ants and in an effort to deprive them of their land, 

In connection with these entries we call the Court’s 
attention to the evidence of George H. Kester, fotind 
on pages 3171 to 3173 of the record. On page Sige 
the witness Kester states that he and the defendant 


Jxettenbach purchased the land. 
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“<Q. Will you state fully all that you know 
about it, and what connection you had with it? 

A. Well, about all I know about this trans- 
action is that we bought several claims there 
from Myr. Steffey, on the information of My. 
Dwyer as to the value of the land; that is, there 
were part of them that we bought on estimates 
that Mr. Dwyer O.Kd, and there were some 
that we bought without his O.Is. 

Q. Do you remember what ones were bought 
without Mr. Dwyer’s O.Is.? 

A. I believe it was Mrs. Bonney and Mrs. 
Jolly, if I remember correctly. 

Q. Do vou remember whether it was Mrs. 
Loney or Mrs. Bonney? 

A. Or Mrs. Loney, I guess; perhaps that is 
Mie 

On page 3172 the witness testifies : 


“Q. Now, I will ask you to state whether or 
not you had any notice or knowledge of any 
understanding or agreement that wr. Sreifev 
had with these entrymen, before they filed or 
before they made their final proof? 

Pe, No si. | 

(. When was the negotiations begun for the 
purchase of these lands, in relation to the time 
when they made final proof” 

A. After they made fina proof, in every case. 

Q. After they made final proof? 

A. Yes sir. 

Q. Do you remember the first thing that was 
brought to your notice or knowledge or atten- 
tion concerning the purchase of these lands? 

A. Well, as to the particular land, only when 
they were ready for sale, after they had made 
their final proof. | 
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Q. Have you read the evidence of Mr. Steffey 
that he gave when be was upon the stand? 

A. Yes. 

Q. Did you read his evidence wherein he 
testified that he had a conversation with Mr. 
Dwyer, in your presence, before the entrymen 
filed on their lands, concerning the sale of these 
lands to vou, and that he told you that one of 
the claims was better than the Dell Maris claim 
and that either vou or Mr. Dwyer said if it was 
you would have a champagne supper, or words 
to that effect? 

A. I believe that something of that kind oc- 
curred, but that was at the time of the purchase 
of the Clint Perkins claim, as I remember it— 
at the time that claim was purchased; and that 
was his reasons for the consideration, as I 
remember, in that deed at that time. 

Q. And was the deed executed at that time? 

Ag Wess. 

QM. And it was after the final proof had been 
made on all of the claims? 

A. Well, T think that occurred at the time of 
the closing up of that Clint. Perkins deal. 

QM. T see that vou included a consideration of 
$1.250 in the Clint. Perkins deed. I will ask 
if vou remember what you gave for that claim, 
whether or not the consideration mentioned in 
the deeds are the exact consideration? 

Ay “Wee. sin. 

Q. $1,250, is that what vou paid Mr. Steffey 
fOr 12 

A. $1,250, ves sir, was paid for this claim.’ 


The witness testifies concerning the James T. 
Jolly claim for which was paid $850 and Effie A. 
Jolly claim, for which was paid $900.00; that $950 
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was paid for the Mary A. Loney claim, and that 
$1000.00 was paid for the Charles E. Loney claim. 
The Charles S. Meyers claim $1000.00, Janie Mevers 
$450.00 for 80 acres: Frank J. Bonney $950.00. 

We now call the Court’s attention to the evidence 
of William Dwyer in relation to these particular 
entries, and especially to page 3341, wherein he 
stated that he heard the evidence of H. J. Steffey in 
relation to the particular claims: that he knows the 
entrymen and entrywomen Charles E. Loney, Mary 
A. Loney, Frank J. Bonney, James T. Jolly, Effie A. 
Jolly, Charles 8S. Myers, Janie Myers, and Clinton E. 
Perkins, and that Steffey located them upon these 
timber claims. 

(Page 3342). 


“A. Why, ves, I remember him saying some- 
thing about it to me once. 

Q. What did he sav? 

“A. He said he had located them. 

. He had located them? 

i Ves Sir. 

M, What was the next thing? 

A. I said, ‘How much timber is there on 
fom “Ol, he says," they are pretty well coy- 
ered with timber.’ I says, ‘No, they aint’ thev 
can't be.” I savs, ‘They lay right within a couple 
of miles of Pierce, and that land has been 
cruised and cruised and re-cruised by the Pot- 
latch Lumber Company, by the Wisconsin Log «& 
Lumber Company, and bv the Western Lumber 
Company, and by evervbody.’ and I savs ‘that 
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aint good timber land. ‘Well’ he says, ‘it 1s 
pretty good average.’ And I says, ‘Well, I know 
it aint. Ill tell you what you might have done 
with that land; If you could have located the 
best forties and scripped it you could probably 
have got out whole on it’ ‘Well’ he says, ‘you 
might go and look at it. Those are all friends 
of mine, and I told them I would locate them.’ 

Q. Now, was that before or after they had 
made final proof? 

A, “Wiivyl think it was about the time they 
made final proof. 

Q. About the time they made final proof? 

A. Yes sir. There was some of those claims, 
now, later on—there was two of those claims 
that was up on the road, and we had quite an 
argument about them claims. I just absolutely 
refused to buy them at all. I says. “Any mah 
that would go to work and locate such timber 
lands as those, and then try to sell them.’ ‘Well,’ 
he says. ‘I went good for them people, he says, 
‘T loaned them the money.’ And he says, ‘IT am 
going to sell them. I said, ‘All right; you cant 
sell them wtih my estimate, because I aint going 
to O. IX. any estimate on them lands.’ 

Q. And then what happened? 

A. Well, he sold them to Ixester. 

Q. And— 

A. And we had some trouble, too, also, about 
the Perkins claim. My. Kester said I O.1s.’d 
them, but T really didn’t O. bs. He bought that, 
too. That was that claim he paid $1250 for. He 
said it was as good as the Dell Maris claim. 
Well, I knew it wasn’t. I just wanted to cor- 
rect that mistake. I didn’t O. K. that claim. 

Q. Did you hear Steffey’s statement where 
in he said he had a conversation with you in the 
presence of Kester before these entrymen filed, 
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that one of these claims was as good as the Dell 
Maris claim, and that you said if it was you 
would have a champagne supper, OF words to 
that effect? 

mh yes, sir. 

Q. Now, what was there about that? 

A. Ob, no, that wasn’t—that was the day that 
he sold that claim. 

A. That he sold the Perkins claim? 

ix wes, 

Q@. After they had made their final proof? 

A. Yes, after they had made their final proof. 

Q. And did you have any understanding or 
agreement with Stefley for the purchase of these 
claims. before the eturymen made final proof? 

A. No sir, I didn't. 

Q. Now, did vou ever at any time enter into 
1 conspiracy, combination or understanding 
with Kester and Kettenbach, or anyone else, 
that you would defraud the United States out 
of any timber lands, or anything else? 

hee NO, Sir. 

Q. And have you ever had any connection 
with Kester and Kettenbach in the acquisition 
of timber lands, further than working for them 
for a salary, or for wages, of for a commission? 

A. That’s all, the same as other people that I 
have worked for. 

Q. Did you hear the evidence of H. J. Steffey 
wherein he stated that you used an expression 
of ‘up-the-creeking-them’ when you located them 
on timber land without taking them to the land? 

A. Yes sir. 

Q. What is there about that, if anything? 

A. Tnever heard it before. I guess he heard 
that up Priest River. 

©, Did vou ever locate anyone on a Levi Or 
timber land without taking them upon the land? 
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A. No sir, I never did. Or on a poor one, 
either. If I didn't have a good one I didn’t 
locate them at all.” 


Here the witness testifies concerning his sending 
Steffey out to locate Margaret Goldsmith and Blake- 
man on timber land; that he procured the necessary 
horses, and Steffey was directed to take them to the 
land; that the witness never knew that Steffey had 
not taken them to the land until some time after- 
wards, and at the bottom of page 3345 and top of 
page 3546 the witness testifies: 


“A, Why, I was up there on the fire patrol, 
watching the fire, aud Steffey came in there one 
day and he was awfully excited, and he said 
that there was a fellow by the name of Hinds 
from Kendrick, had come down here and pro- 
tested Mrs. Andrews’ claim, or in regard to 
their being on the claim, and he said that they 
had J. B. Anderson and Miles Johnson, and he 
says, “They are all around there, and he says, 
‘Tam afraid they will indict me.’ I says, ‘What 
did vou do to be indicted for?’ ‘Well, he savs, 
‘I didn’t show them on the land” T says, ‘Why 
didn't vou? ‘Oh,’ he says, ‘we never did. He 
says, ‘Jack Maloney and I, we never showed 
anybody land that we located them on.’ I says, 
‘Do you mean to tell me vor ‘idn’t show Mrs. 
Goldsmith and Blakeman that land?’ He look- 
ed about a minute, and he says, ‘By God. Bill, I 
didm’t. TI never told you before, but vou ought 
to have known it by the length of time it took 
me.’ ‘Well, I says, ‘vou are certainly a daisy, 
to swear to a lie, when that land is right on the 
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road.’ And that is the first I knew that they 
hadn't been on the land. 

Q. Did you ever have anything to do with lo- 
cating Jane Andrews? 


\ ate 

Q. Or selling the relinquishment? 
mm No. 

Q. Or the purchase of the land? 


A. Wo, Iedidn t.” 


BILL IN EQUITY No. 406 

The charges in this bill involve the land of the 
various entrymen upon which final proof was made, 
and most all of which has subsequently boon trans- 
ferred io the defendants, or some of them, and by the 
defendants transferred to other purchasers. 

We will briefly call the Court's attention to the 
evidence bearing upon the land of each individiial 
entryman, and will refer to the same by the nanre 
of the entryman. A full description of the land, 
and the names of the various entrymen, will be found 


at pages 1249-to £261 of the record. 


WILLIAM B. BENTON. 
The name of the first entryman is that of William 
B. Benton, appearing in bill of equity No. 406. The 


land embraced in his entry is set out and specifically 
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described at page 4249 of the record. This land was 
subsequently transferred to the Clearwater Timber 
Company. 

The only evidence in support of the bill applied 
to this entry is the unsupported evidence of Clav- 
ence W. Robnett, which is contradicted by the evid- 
ence of the entrvman, which will be found at page 
3017 of the record. We do not feel called upon to 
set out and copy the evidence of the entryman W. B. 
Benton, but respectfully ask the Court to read the 


same in its consideration of the case. 


JOEL H. BENTON. 

The evidence in relation to the land embraced in 
the entry of Joel H. Benton is substantially the same 
as that in relation to the entry of William B. Benton. 
Robnett is in conflict with the evidence of the entry- 
man, Joel H. Benton, and his is practically all the 
evidence relied upon by the Government in its attack 
upon this entry. 

The direct examination of Joel TH. Benton is found 
at pages 636 to 671 of the record. 

On page 638 of the transcript appears the evid- 
ence relative to an understanding between the entry- 


man and Clarence W. Robnett concerning the taking 
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up of a homestead. The evidence of the witness, 
found at page 637, is as follows: 


Q. Had you located a homestead prior to that 
Linge 7 

A. T had started to take up one, yes, SIT; 
gone onto one, but never filed on it. 

* KOK * 

Q. What was that arrangement? 

A. Well, it was that he should—I would take 
that up and go on to the Jand and stay there 
until it was surveyed, and he was to furnish the 
money for the expenses while T was there. And 
then after final proof I was te let him have the 
land. 

©. Where was this homestead you refer to? 

A. In 39-4. 


Qn page 637 the witness also testified concerning 
his taking up a timber claim under the Timber «& 
Stone Act: 


A. Why, I don’t know; everybody was talk- 
ing about it, the whole town, I don’t know. W. 
A. Smith located me: I think I spoke to him my- 
Selt. 


The witness on page 641 also testifies concerning 
his taking up a timber claim: 


Q. Did you have any conversation with Rob- 
nett then about taking up a timber claim? 

A. It was very slight. Mr, Smith came in 
at the same time and— 

Q. Iam speaking now about Mr. Robnett. 

A. I was going to tell you; My. Smith came 
in at the same time, and we all talked together, 
and Mr. Robnett mentioned, if Al. could find 
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me anything to locate me on he would see me 
through. That is as far as I remember. 

Q. Was that the only conversation you had 
with him about it? 

A. GSgeoir. 

Q. Was he to furnish you money the same 
as for the homestead? 

A. No, sir: there wasn't a word said about 
him furnishing me the money; wasn't a word 
said. 

Q. Do I understand vou that you didn’t take 
up a timber and stone claim at the request of 
Mr. Robnett? 

A. No, sir: I did not. 

Q. Did he tell vou he would furnish vou the 
money? 


A. No, sir: he didn’t say that at all. 
On page 665 of the record the witness testifies, on 
cross-examination, as follows: 


Q. Mr. Benton, did vou ever have any con- 
tract, agreement, or understanding in regard to 
the sale of this land or the cunveying of it prior 
to the time vou filed vour sworn statement and 
prior to the time vou made your final proof, with 
William F. IKettenbach, George H. Ixester or 
William Dwver? 

A. NO, sir. 

Q. <And as I wnderstand you, you had no 
agreement for the sale of vour timber claim 
prior to the time vou filed your sworn statement 
and prior to the time you made your final proof 
with anyone? 

A. No, in fact there was nothing said about 
it at all. 


VG 
On page 667 the witness testifies that he had made 
no contract or agreement to convey the land to any- 
one prior to the time of filing his sworn statement, 
and prior to the time he made his final proof. 
On page 667 of the record the witness testifies : 


Q. Twill ask you, Mr. Benton, if during the 
talk with Mr. Robnett, i he said anything to 

you about not letting “Mr. Kettenbach or Mr. 
Kxester know of his purchasing the land, or of 
his arrangements with you? 

A. He told me several times he had no con- 
nection with them whatever. that he had noth- 
ing to do with them at all. It was on his own 
account. * * * 

Q. And what was his actions in regard to 
them not knowing what he was doing in regard 
to the land? State whether or not he tried to 
keep that from them, or talked with them where 
they could hear vou? 

A. He did: he tried to keep it secret. 

QO. He tried to keep it from them? 

A. Yes, sir: he took me out in the Directors’ 
room and he did not want anybody to hear what 
he was doing. 


The evidence of this witness is important as bear- 
ing upon the actions of Robnett, and is in contrast 
with the evidence which he has given upon the stand, 
that Kester and IKettenbach knew of his relations 
with the various entrymen and knew of the circum- 
stances under which he acquired title to the land. 
The evidence is material also in that it impeaches 


the evidence given by Robnett. The witness was pro- 
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duced by the Government, and they are bound by 


what he says. 


GEORGE W. HARRINGTON 
There is no evidence in support of the charges 
against this entry, and, even if there was, it has long 
since been conveyed to the Western Land Company, 
and there is no evidence of any kind or nature that 
this Company had any knowledge of any irregular- 


ity in acquiring the title. 


VAN V. ROBERTSON. 

The evidence of Van V. Robertson in support of 
this entry is found at pages 774 to 795 of the record 5 
his cross-examination at 792 to 795. The evidence 
of this witness shows conclusively that there was 
no fraud in connection with this entry, and the land 
has long since been trausferred to the Lewiston 
National Bank. 

On page 792 the witness testifies, on cross-exain- 
ination, as follows: 


Q. As I unedrstand you, Mr. Robertson, you 
had no agreement with Mr. Robnett, or anyone 
else, to sell him the land? 

A. No, sir. 

Q: Prior to filing your sworn statement? 
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pen NO, Sir. 

Q. And you had no such agreement at the 
time you made your final proof? 

A. No, nor no time afterwards. 


On page 793 of the record the witness states that 
the affidavit he made at the time of filing his sworn 


statement was ,true. 


JOHN W. KILLINGER 
The evidence in relation to this entry is very 
meager, and wholly insufficient to sustain the 
charges of fraud or even of irregularity in the matter 
of acquiring title to the land. Then, it has long since 
been transferred to George E. Thompson, who is an 


innocent purchaser for value, aud without notice. 


»vJON EE. NELSON 

Tne evidence of John E. Nelson appears at pages 
1088 to 1057 of the record. The evidence is insuffi- 
cient to show any fraud or irregularity in relation 
to his acquiring title to this tract of land. Then, 
if the evidence was sufficient. the land has long 
since been transferred to Elizabeth Thatcher, who 
was an innocent purchaser, for value, and without 


notice. 
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On page 1040 of the record, the witness testifies : 
Q. And did you make any arrangements with 
him (Robnett) about the claim? 
A. Absolutely none. 


On pages 1055 and 1056 the witness testifies, on 
cross-examination, that he made no agreement or 
contract to sell the land prior to the time he filed his 
sworn statement, or prior to the time he made his 


final proof. 


SOREN HANSEN 
The evidence of Soren Hansen in relation to the 
acquisition of title to this tract of land appears at 
pages 512 to 532 of the record; his cross-examination 


at pagers. 


At pages 516 and 517 the witness Hansen testifies 
to a conversation with Clarence W. Robnett im re- 
lation to his taking up a tract of land, which con- 
versation was in part as follows: 

A. Why I met him one day on the street, and 
he says, “Don’t you want to take a timber claim, 
George?” And I said no. I told him I didn’t 
want no timber claim, I didn’t have time to go 
after it; I didn't have the money to spare; I 
didn’t want to put money into a timber claim. 
And he said he would tend to the whole matter 
and that it wasn’t necessary for me to go up 


there. 
Q. What did he say about the meney? 
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A. Why he said he could furnish the money, 
or get the money for me, whichever it was. 

O. And now were you to get anything out of 
that timber claim, or ‘how was that? 

A. Why, I asked him w hat there was in it, 
and he said, “I ought to be able to get you {rout 
three to five hundred dollars out of the place.” 

How were you to get the three or five 
hundred dollars out of it? 

A. Why, when he sold it. He said he would 
be able to sell it; he had more claims, and he 
would be able to sell it for me. 


On page 522 the witness testifies to the execution 
of deeds to the land, and testifies concerning the 
execution of the deed dated February, 1906. 


A. Why, Clarence he came to me one day and 
says, “I got a chance to sell that timber claim 
for you, an if vou will make out a deed to it, 
saint will, L cam turn it over to them w Wee g 
it is sold. and I wont have to call on Wor, 50 
IT made out the deed. 

QO. Now. the next deed you identified, dated 
May 16, 1908. running from Soren Reon and 
wife to E. W. Thatcher, do you remember the 
circumstances of making that deed? 

A. Yes, he wrote up to me, he sent the deed, 
it was already filled up. sent it up to me, and 
wrote to ae to fill it out and have it proved, 
prove it before a notary public and have a 
sioned and acknowledged and sent down to him. 


The witness also testifies to the execution of the 
deed running to William F. Kettenbaeh, and that 
he executed the deed and sent it down to Robnett; 


and also the deed to the Clearwater Timber Com- 
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pany; and on page 524 testifies that Mr. Robnett 
gave him $50 when he executed the deed to Mrs. 
Thatcher. 

In relation to this entry we call the Court's at- 
tention to the evidence of William F. Isettenbach, 
found at pages 1689-90-91 of the record, wherein the 
witness Kettenbach testified that he was familiar 
with the manner in which the deed was acquired for 
the Clearwater Timber Company, Beginning on 
page 1689: 


Q. I wish you would tell what you know 
about that claim, and what your connection 
with it is? 

A. Well, it was—I don’t just exactly remem- 
ber the date, but I remember that Rebnett (who 
was in the bank) spoke to me one day about 
having a claim for sale. 

Q. That is the defendant Robneitt? 

A. Clarence Robnett, yes. And that he had 
a deed there in the bank for the claim all signed 
up by this man Hansen, but there was no gran- 
tee in it at all. He said that the man was hard 
up, and was owing a mortgage on the claim 
and which mortgage they were going to fore- 
close on him, and he would like to sell it. And 
he asked me if I conldn’t make some disposition 
of it; and so I told him IT would look around and 
see, and I went to Nat Brown of the Clearwater 
Timber Company and gave him a description of 
the claim and asked him if he could make an 
offer on it, and he said he would took up his 
estimate and see if he had an estimate on that 
particular piece of ground, and JT think it was 
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a few days after that he told me what he could 
pay for it. Well, I says, “Brown, it can be 
handled all right, and if you say you will take 
it, why, I will get it for you,” so he says, “AIL 
right.” I had several dealings with Brown 
along the same line, so I went to Robnett 
and I says: “Well, Nat Brown will take the 
claim, and how much does the fellow want for 
it.” In fact, I think Robnett had told me how 
much it would take, anyway, before to get it. 
Well, he says, “Mis. Thatcher has a mortgage 
of a thousand dollars with interest on it, and 
it will run up quite a bit, but if they can get the 
principal they will take the thousand dollars 
even money.” Well, I says: “All right, I will 
have Curtis Thatcher come in and pay him the 
thousand dollars, because I have alveady an 
abstract on the claim.” 

(Q). And you paid the thousand dollars and 
obtained a relinquishment— 

A. A release of the mortgage. And recorded 
the release of the mortgage. 

Q. That was your own money that you paid? 

A. That was my own money that I paid, yes, 
sir. And then I paid over to Robiett, or saw 
Robnett pay Hansen; T don’t know whether I 
paid any or not to Hansen, but whether I paid 
Robnett and he paid Hansen, I am not sure; 
but I know Robnett got the money, and was to 
pay Hansen the $60, because he had to pay $60 
over and above the mortgage. $1060 was what 
the claim cost me, plus the abstract. 

Q. Then the deed was made to the Clearwater 
Timber Company? 

A. The Clearwater Timber Company. 

Q. Then what happened? 

A. Well, as I was going along with the ab- 
stract, I had ordered the abstract made up, and 
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after I had paid the mortgage and paid Robnett 
to pay Hansen, I got the abstract, and then I 
found there was a lis pendens on the claim 
which was a surprise to me, I didn’t know any- 
thing about that. TI figured that the only suits 
there were, were on our own lands, and I run 
on to this lis pendens. And in the meantime 
Brown had given me a deed drawn up—they 
have a separate form of deed, different from 
anybody else—and he had given me one of their 
deeds to have him execute, and if they was paid 
all the money and everything, the claim was to 
go to Brown. Of course, T was acting more in 
the position of a vendor, you might say, but f 
was paving out my own money and doing all of 
this, and when it was turned over to Brown [ 
was to get my money back. Well, as I say, as 
soon as I got the abstract, I noticed this lis 
pendens ,and I went to Brown and I told him, I 
says: “Brown, here is a lis pendens; I didn’t 
know it until I got the abstract.” He says, “The 
claim has never belonged to us, and it must be 
a mistake that they are sueing on that claim,” 
and I says “Couldn't vou take it to your attor- 
ney and find out?” And he did that: and then 
of course he couldn't take it. 

Q. Then you asked for a deed to yourself? 
(Page 1692 of the record). 

A. Then I asked for a deed to myself. 

Q. And you prepared the deed? 

A. I prepared the deed, an? gave it to Mr. 
Robnett. 

Q. And that is the deed that was offered here 
in evidence, wasnt it? (At 1692-3 of the 
record). 

A. Well, I didn’t know it had been offered in 
evidence. But the condition was this: It was 
just about that time, Mr. Gordon, where things 
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got to that stage where this bank trouble came 
up, the first exposure of the thing and, I had ny 
money tied up in it, and I felt that Robnett was 
naturally not interested in me any more or in 
us. and it seemed apparently he had not been 
for quite a while, and I was there with my 
money ont, and nothing to show for it. There 
was no reason why Robnett could not have gone 
to Hansen and got a deed to myself, so I took 
the matter in my own hands, and on my own 
yolition I took the deed I had used, conveying 
the land to the Clearwater Timber Company, 
and put that on record, feeling that I could go 
to them and that they would quitclaim hack to 
me, and in that wav I could protect myself, and 
that is the reason I did that. 


Toe witness Hansen testifies, on cross-examina- 
tion, at page 528-529 of the record, that the affidavit 
ho made at the time of filing his swern statement 
was true: that he had no agreement to sell the land 


to anyene prior to the time he made his final proof. 


i. N. BROW: 
The evidence of the witness E. N. Brown appears 
at pages 1667 to 1687 of the record, and is the same 
in substance as the evidence given by William F. 


Ixettenbach. 
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JAMES C. EVANS. 

The evidence in relation to this entry is very mea- 
ger, and the evidence of Clarence W. Robuett, unsup- 
ported as it is, is insufficient to show fraud in con- 
nection with this entry. The entryman, James C. 
Evans, did not appear and testify, but we call the 
Court’s attention to the evidence of C. W. Colby, at 
pages 3081 to 3111 of the record, in relation to this 
entry, which shows conclusively that there was no 
fraud or irregularity in the matter of the acquisition 
of title to this land: 


C. W. COLBY. 

At pages 3080 to 3085 the witness Colby relates in 
detail all ef his transactions in relation to the en- 
tries of the various entrymen, among them being 
James C. Evans, Lon E. Bishop, Frederick W. New- 
man, Charles Dent, Charles Smith and others, im 
which ihe witness states (page 3082) : 


“A, Well, these entrymen were in the employ, 
had been for some time in the employ of Small & 
Emery, except perhaps’ Mr. Dent, who wasn't 
particularly emploved by them, but had consid- 
erable dealings—he kept a house at which they 
stopped in going and coming, and also kept some 
goods, and they got goods from him in going and 
coming from Lewiston to the timber, and these 
—there was a good deal of talk about taking up 
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timber and these parties concluded that they 
wanted some, and Mr. Emery had been engaged 
in iocating parties on timber, had made a busi- 
ness of it. and finally located them on timber.” 


At page 3084 of the record the witness testifies 
concerning the borrowing of the money with whica 
to make final proof; that he finally spoke to Wil- 
liam F, Kettenbach regarding a loan of money, as 
Mr. Skinner and other parties had failed to make 
the loan, and the witness says in part (5084 of the 
record) : 


“A, Yes, sir: and asked him (meaning Mr. 
Kettenbach) for a loan of this money to prove 
up with. and I think he said he would speak to 
Ma. Kester about it, and let me know in a short 
time, or perhaps let me know in the morning; 
anyway, it was only a short time he took to give 
moe wneansaver, *< + 

A. I mean made proof: ves, sir. Excuse me. 
When they were ready for the money, I got the 
money from the bank and handed it te them, and 
they went and made their proof. 

MR. TANNAHILL: Then what happened 
after they made their proof? 

A, Well, Mr. Kettenbach says: ‘Now. he 
savs, ‘I look to vou, Mr. Colby. to get those mort- 
gages and see that this thing is all straight,’ and 
so I waited aronnd until thev made their proof, 
and when they did, I asked them to go up to Mr. 
Barnett's office—I went un into, Mr. Barnett’s 
office before this. and told him the boys were 
making proof and I wonld like to have them give 
a mortgage, and told him I would like to have 
him remains in his office—it was getting late in 
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the evening then—and I wanted him to remain 
there to fix up these mortgages and he said he 
would and did. * * * Emery came up and says: 
‘The boys want to sell instead of giving a mort- 
gage. They say they will have the same trouble 
about meeting the mortgage they are having 
now, and prefer to sell, if they think they can 
vet a reasonable price.” and asked me if if 
thought Mr. WKettenhbach would buy it, aad 
says: ‘I think not: it is so soon after proving 
up. but.’ I says, ‘I will go and see him. I went 
and saw Mr. Kettenbach and he says: ‘Have 
they proved up?’ and I says. ‘Yes... "Have they 
cot their final receipts?’ and T says. *Yes.” ‘Well.’ 
he savs. ‘it as much theirs now as it will ever be. 
and lie saxs. Yes, I will bug theme] canegel 
them right. and he says, ‘What will thev cost?’ 
and I savs, ‘They will average about $750 or a 
little less, some more. ‘Well’ he savs, ‘T will 
see Mr. Kester about it and let you know in a 
little while. and I saw him again, and he says, 
‘We will take them if they don’t cost more than 
$750" so then T told Ma.Bmerg that ir. Neeten: 
bach would buy them. and what he would give, 
and Mr. Emery seemed to understand by that 
what the bovs wanted for them. and instead of 
making mortgages they made deeds (Page 3085 
of the record). 


On page 3082 of the record the witness testifies 
that he has known Clarence W. Robnett for twelve 
years: that he never talked with Kester about these 
claims at all. On page 3087 the witness states that 
he never came into the main body of the working 
room of the bank. at Ixester’s desk. or in [ester’s 


private office, or at any other place, and made the 
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statement testified to by Robnett, in substance: 
“George, I came in to talk with you in regard to the 
timber matters’ (meaning Mr. Kester), and did not 
state to Kester, “Fred Emery last Sunday cruised 
out some claims in 39-3, and we located six men on 
them. We are to furnish them with money and all 
expenses to prove up, and are to pay them each $200 
for their right. Now we have fallen down on being 
able to get this money”; and the witness did not ask 
Kester if he would go ahead and take them up under 
the same arrangement, and take care of these par- 
ties: that no such conversation occurred: and on 
page 3087 of the record testifies : 


“Q, Twill ask you if at the same time, or at 
ae time, vou stated to Mr. Ixester, or anyone 
else, what the entrymen were doing, or that they 
were to go ahead and prove up, and deed the 
claims over to Colby and Emery, meaning voul- 
self and Emery. for $200 each? 

A. No. sir: there was nothing of that kind. 
Nothing suggesting any such thing in the con- 

versation at all.” 


The witness also states (page #088 of the record) 
that he made no statement to Mr. Kester and Mr. 
Kettenbach, or either of them, that they should take 
the land over from the entiymen upon the same 
terms, and under the same agreement, as the agrec- 
ment with Colby and Emery, and in answer to clic 


question states: 


a0 


“A. No; that whole conversation as related 
there is absolutely false from beginning to end. 
There was not a syllable of anything of sae kind 
ever occurred. I never talked igh Mr. Ikester 

one moment about it. Not a word.” 


At succeeding pages of his evidence (3088 to Uae 
the witness denies each and every conversation 
which Robnett claimed to have overheard, and 


stated that no such conversation ever took place. 


FRED W. EMERY. 
The evidence of Fred W. Emery, found at pages 
3115 to 3158 of the record, is substantially the same 
as that of Mr. Colby and that of Mr. Kester. 


LON E. BISHOP. 

The same evidence applies with equal force to the 
entry of Lon E. Bishop. He is one of the entryman 
designated as the “Colby and Emery” claims; and 
we submit that the evidence heretofore quoted and 
referred to applies with equal force to this particu- 


lar entry. 


. ili 


FREDERICK W. NEWMAN. 
The same applies with equal force to the entry of 
Frederick W. Newman. Neither of these entrymen 


appeared and testified in relation to their entry. 


CHARLES SMITH 
The same condition applies in relation to the entry 
of Charles Smith, and we will not enlarge upon what 


we have heretofore stated. 


CHARLES DENT. 
The same condition exists in relation to the entry 
of Charles Dent. This entryman appeared and testi- 


fied as a witness for the Government, his evidence 


me 


appearing at pages 716 to 736 of the record. The 


most important evidence given in relation to this 


Te 


entry of the entryman is given from pages 716 to (2 
of the record in which the witness states: 


“A. Mr. Emery was locator at that time, and 
he asked me if I had ever taken a claim, and I 
told him no: and he wanted to know why I 
didu‘t take one. Well, I told him I didn’t know 
as I had much use for one: I couldn't sell it. 
‘Oh, ves.” he says, ‘I could sell a claim most anv 
time. So I comeiad IT would take one. 

QO. Did he tell you how much the claim would 
net vou? 
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A. Oh, 1 told him if I could get $100 for the 
claim I wouldn't mind taking one. ‘Well, he 
says, ‘vou can easy enough get $100.’ He says, 
‘Most anybody will give you $100 for it.” 


The witness also states that he had part of the 
ioney at that time to purchase the claim. He also 
testifies to making his final proof, and to succeeding 
in selling the land; and on cross-examination the 
witness testifies that the first conversation with Mr. 
Colby, or anyone else, in relation to selling his claim, 
was after he had made final proof. On cross-exam- 
ination (at page 741 of the record), the witness tes- 
tifies that the affidavit he made at the time he filed 
his sworn statement—that he had no agreement to 
transfer or sell the land—was true; that he had no 
understanding or agreement with anyone to sell his 


land prior to the time he made his final proof. 


EDWARD M. HYDE. 

The evidence in relation to this entry is very mea- 
ger, and shows no fraud or irregularity in relation 
to the acquisition of title to this tract of land. The 
witness did not appear and testify. The evidence of 
the defendants in relation thereto is very clear and 
complete, and it is unnecessary to refer to the same 
further. 
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Eg NE: G.AMMON. 

The evidence of Drury M. Gammon is found at 
pages 2101 to 2109. The witness testifies to the man- 
ner in which he acqiured title to the land, and to the 
talk with Clarence W. Robnett regarding it, and on 
page 2102 the witness testifies: 


“4 Oh, I told him at first I didn’t know 
(meaning Mr. Robnett), and I asked him how 
much there was in it if I wanted to take it up, 
and he asked me if I would sell my right, and I 
told him no, I wouldn't sell my right the way he 
wanted me to. 

Q. Well, how did he want you to? 

A. He wanted to know if I would take it up 
and sell it back to him for $100 clear of my ex- 
peuses, and I told him no.” 


On pages 2103-4 the witness testifies that in sub- 
sequent conversations with Robnett, that Robnett 
was to pay so much for the timber on the land, and 
the purchase price depended on the timber. The wit- 
ness also testifies that he paid his own expenses to 
view the land: and on page 2105 states: 


eA. Well, as I say, I paid my own expenses 
until after I got the land and see how much i 
would come to. He didn't say whether he was 
going to furnish me any money at the time. He 
asked me if I had the money to do all this, and I 
told him yes.” 


On cross-examination the witness testifies, Pp. 
Miige2t 13) : 
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(Page 2111) “Q. Mr. Gammon, you never 
had any arrangement with Ixester or Ketten- 
bach regarding vour claim, did you? 

A. Wo, sir.” 


The witness also testifies that he had no conversa- 
tion with either of them regarding it. 
On page 2112 the witness testifies: 


“Q. <After vou had proved up on it then you 
figured up what timber there was on it and made 
the agreement then? 

he, Wes sir. 

Q. And you had no agreement with him as to 
the price or what vou should receive, or that you 
would sell it to him in fact before you made final 
proof? 

A, Mey’ 


The witness also testifies that the affidavit he 
made at the time he filed his sworn statement—- 
that he had no contract or agreement with anyone 


to transfer the land—was true. 


GUY L. Wiese 
The evidence of Guy L. Wilson in relation to the 
acquiring of title to this tract of land appears in the 
transcript; his direct examination beginning at 
page 371, wherein he testifies to the manner of tak- 
ing up the claim, his conversation with Mr. Dwyer 


in relation to his location and location fee: how he 
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came to visit the land, his filing on the land, and all 


of the circumstances leading up to his final proof. 


“Q, Now, what arrangements did vou go 
there to make with Mr. Dwyer about getting the 
money to prove up with? 

A. ZT went to see him to get him to locate me 
on a claim, and see if he could procure the 
money for me to prove up awit, 

Q. Was Mr. Dwyer in the business of furnish- 
ing people money with which to prove up on tim- 
ber claims? 

A, I don't know: he was a locator. 

©) Well, what was said by Mr. Dwyer when 
you saw him on that oc ‘asion? 

A. He said he thought he could borrow the 
money for me and get a claim in. 

Q. Was that all that was said? 

A. He said that I would have to pay him for 
locating me on the timber claim, and he told me 
about what the claim would be worth. That's 
about all that I can remember that was said 
imme re. 

©. What did he tell vou the claim would be 
worth? 

A. Well, he said that after expenses would be 
paid, and IT had paid him for locating. it would 
probably be worth $150 to me.” 


On cross-examination, at page 429, the witness 


testifies : 


“A, He (meaning Mr. Dwyer) told me that 
he thought he could get the money for me, and 
told me I would have to pav him for locating 
ame.** 
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And on page 431 the witness states: 


“Q, And regardless of what might have in- 
advertently crept or fallen in in those other 
trials or that other evidence, regardless of what 
might have been said during that time or those 
conversations, the evidence that yon have give 
here on cross-examination is substantially cor- 
rect to the best of your recollection? 

ow lth 1. 


ELLA WILSON. 

The evidence of Ella Wilson, wife of Guy L. Wil- 
son, appears at pages 434 to 448 of the record, The 
witness testifies on cross-examination to having 
been present during the first converation between 
her husband and Mr. Dwyer, and was interrogated 
concerning her evidence given in a former criminal 
trial, and on cross-examination testified, in relation 
thereto, that she and her husband went over to see 
Mi. Dwyer abont locating Mr. Wilson on a claim ; 
that she heard the conversation between M1. Wilson 
and Mr. Dwver; that she heard M1. Dwyer tell her 
husband that he thought he could get him a timber 
claim; that she heard Mr. Wilson ask My. Dwyer it 
he thought he could borrow the money to pay for the 
claim and pay his expenses; and on page 446 testi- 


fied : 


a J 


*Q.. And did you notice, did you see Mr. 
Dwyer figure up about what the expenses would 
he; do you remember of seeing Mr. Dwyer with 
Mr. Wilson, your husband, figure up about what 
the expenses would be, and then Aly. Dwver gave 
Mr. Wilson about the value of that claim at that 
time, or when he could sell it? 

mx 2s, Sir. 

Q. Did you hear Mr, Dwyer tell Mr. Wilson 
that there ought to be $150 in it for the claim; 
that it ought to net him $150 when the claim was 
sold? 

ee Yes, sir. 

Q, Now, Mrs. Wilson, this is the only agree. 
ment that you know of being made between AD. 
Dwver and Mr. Wilson, is it not? 

, Yee, Sir. 


The witness also testifies (page 446): 


“QO. And the substance of that agreement 
was, according to vour best recollection of it 
and according to your best understanding of if, 
was that Mr. Dwyer was to locate afr. Wilson 
on a timber claim. and Mr. Wilson was to pay 
him a location fee. and Mr. Dwyer was to help 
him to get the money, or borrow the money for 
him to nav for the land and pay expenses. 

me ) GS. Sir. 


PRANCES Ao JUSTICE. 
Frances A. Justice was subsequently married to 
a Mr. Clausen, and she appeared as a witness as 


Frances A, Clausen. 


tS 


On page S47 the witness testifies in relation to her 
taking up a timber claim, that she first asked Mr. 
Dwyer to get her a claim several times. She talked 
to him about a claim, and asked him to get her one; 
that she first intended to get a claim in California, 
but on account of some trouble in that section she 
did not go there. 


“Q, Yes, but now what was your arrange- 
ment with Myr. Dwyer before he located you? 

A. No arrangement, only that he would lo- 
cate me on a claim. 

Q. And you was to pay the expenses? 

A. Well, I was to pay the expeuses. I bor- 
rowed the money to pay thei. 

Q. Well, I am speaking about your arrange- 
ments with Mr. Dwyer, vou know. Who was to 
pay your expenses? 

A. Well I was to pay the expenses after } 
borrowed the money to pay them. i 

Q. Now, explain how that was? 

A. Well, Iasked him to borrow the money 
for me to get aclaim. First, I tried to get money 
in Wisconsin to get a claim; then I tried to get 
the money of Mr. Crocker, a relative of Mr. Jus: 
tice, and they only had money enough to get 
their own claim; and I had my place mortgaged 
so that I couldn’t very well borrow money my- 
self; and I asked Mx. Dwyer as a favor if he 
would borrow money for me to get « claim, and 
he said he didn’t know whether he could get it or 
not; he would try. 

Q. Now what were you to get then for your 
claim? 
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A. Well, he didn't know ahat we would get 
out of it. We figured on it, and he didn't know 
whether he could sell the ‘claim or not right 
away. He didn't know just what he would get 
out of it. 

Q. Didn't he tell you before you went up there 
that he would give vou $150 for your right? 

A. No, sir. 

Q. Mrs. Justice, vou remember testifying 

A. I rember Mr. O'Fallon coming to the house 
and I tried to tell him how it was, and he says, 
‘Mrs. Justice, you are evading the truth,’ every 
time I would try to tell him how it was. 

Q. Now. one moment; vou made an affidavit 
for Mr. O'Fallon, didn’t vou? 

A. Well, he scared me pretty near pat J was 
pretty near crazy at the time—I was s_.k, and he 
said: ‘We know just how that was, eri vou will 
have to tell me just how it was.’ and I tried to 
tell him how it was, and he wouldn't allow me to 
tell it that way. , 

Q. You signed the affidavit and swore to it, 
didn’t vou? 

A. I signed the paper there, but J was Just 
about wild, f didn’t know what I did sign. 


Cn page 85S the witness testifies: 


“OQ. Now, do vou remember whether or not 

vou hatl an arrangement with Mr. Dwyer by 
which you were to take up your claim ‘and he 
vas to furnish all the expeuse money, and the 
money for final proof, and that you were to get 
$150 out of it, after all expenses had been taken 
Gut ? 

A. He thought there would be about $200 
when he could sell the claim. The way we fig- 
ured about that, the way that other claims was 
selling.” 


0 


[lere we desire to call the Court’s attention to the 
proceedings appearing on pages 859 to 860 as evi- 
dence of the witness's condition. The witness here- 
tofore testified that she was in ill health at the time 
O'Fallon and another special agent called upon her, 
looked through the house to see that she was alone, 
then locked the door, began to threaten and coerce 
her, and when she did attempt to tell them the truth, 
they would invariably accuse her of evading the 
truth, telling her they did not want to cause her any 
trouble, that the Government had sent them, and 
she must tell it in a different way, and by this means 
compelled her to sign an affidavit which was false. 
She was in ill health at that time, had just buried 
her son who was killed by an accident, and just a 
short time prior thereto had suffered the loss of her 
husband by death. That she was in the same weak 
and ill condition at the time she testified at Moscow, 
when she was threatened and coerced by Ruick, 
Goodwin and O'Fallon. As evidence ot her condt- 
tion then, and her condition now, the proceedings on 
page 861 clearly indicate: | 


“Q. Well, now, I will show you the record, 
and ask you to read from the question at the top 
of page 383. ‘Now state what that understand- 
ing was”; then at the bottom of the page where 
the answer is 
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NOTE BY REPORTER: Witness fell for- 
ward from the witness stand, apparently in a 
fainting condition, and was assisted by her hus- 
band and a lady friend. Jnformat recess was 
thereupon taken. At 11:05 o’clock the hearing 


was resumed.” 
On page 861 the reporter's noie is as follows: 


“The witness, Frances A. Justice, was there- 
upon excused from further testifying at this 
time.” 


On page 1566 of the record the witness testitied: 


“Q. I have just read these questions, and I 
shall read them again, and ask you if you re- 
member them. T read from page 382 of the rec- 
ord of case 1605, and ask you whether c» not you 
remember these questions being read to you at 
the time I refer to, and whether or not you made 
the replies which IT shall also read.” 


Here follows a quotation from the record of the 
evidence of the witness in the former trial, and on 
page 1370 of the record, the witness testifies: 


“Q. Well, are they the facts as vou under- 
stand them? ; 

A. I was to give a contract to secure that 
money. [ gave a contract to secure the money 
until [I should sell the claim. 

Q. Do you remeniber when vou gave that con- 
tract? Did you give it when you first spoke to 
him about it? 

A. No, sir. 

Q. It was after you made the proof? 

pee 1 eS, Sir.” 


no” 


On page 1371 the witness testifies: 


2 : 


“A. The understanding was from the way we 
figured that it should bring $150 or $200 at the 
way claims were selling above expenses; there 
was no terms that there should be that much, 
but we thought they would bring that much.” 


oypmrey yearn) 


On pages 1373 to 1383 of the record the witness 
was asked concerning her sworn statement and evi- 
dence given at the former trial, or the trial of the 
criminal cases at Moscow. 

On pages 1378-1379 the witness testifies: 


“A. There was no agreement that I would 
sell the claim.” 


On page 1384 the witness testifies: 


“A, [remember there was a good many ques- 
tions asked me, and IT remember, too, that My. 
Ruick told me that I would be indicted if I 
didnt’ answer questions about the wav those fel- 
lows made me make the statement. They 
wouldn’t allow me to make the statement the 
way I wanted to make it. They said, ‘You are 
evading the truth now, Mrs. Justice: that isn’t. 
right, and they had me so worked up that I don’t 
remember how I did answer questions.” 


On cross-exanunation, at page 1411, the witness 
testifies as follows: 


“Q. Mars, Clausen, will you state in what way 
you was treated when Mr. Goodwin and Mr. 
O’Fallon had you sign this affidavit; what they 
did, and what they said to you, as well as you 
can remember 7 

A. They came there to the house and wanted 
to know if I was alone, and they said they were 
sent there by the Government to get a deposition 
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from me, and they went and looked into every 
room in the house to see whether there was any- 
one in the house that could hear it, and they 
asked me questions, and whenever I would try to 
tell how it was, Mr. O'Fallon said: ‘Look out, 
Mrs. Justice, you are evading the truth; we 
know just how that was, and you are not telling 
it as it was. 

Q. Did he tell vou how it was? 

A. Yes: he would tell how it was, and would 
eax, “That is the way it is. And the next ques- 
tion he would ask, it was the same way: ‘Now, 
look out; von are evading the truth. We have 
fonnd out all about this: we know there was a 
prior agreement, and vou was to get $150, and 
all that sort of bosh, and wouldn't let me tel! 
how it was. 


We also call the Court's attention to the evidence 
of the witness appearing at pages 1416 to 1419 of the 


record. 


Ree’ PP. MES TR. 

Edna P. Kester was the original entrywoman ; Is 
the wife of George H. Kester: purchased the land 
with money given her by her husband; is the owner 
of the same; has never conveved it, and never made 
any contract or agreement with any person for its 
conveyance, There was no fraud or irregularity in 
the acquiring of title to this tract of land. 

The evidence of Edna P. Kester appears at pages 


736 to 744. Upon cross-examination, at pages 743- 
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‘44, the witness testifies that the affidavit made at 
the time of filing her sworn statement was true: thee 
she has no contract or agreement with any person 


for a conveyance of the same. 


ELIZABETH KETTENBACH., 

The evidence in relation to this entry is very clear 
and complete. She is the original entrywoman, and 
has never made any contract or agreement with any 
person for the conveyance of the land. 

The evidence of the entrywoman appears at pages 


1557 to 1592 of the record. 


WILLIAM J. WHITE and MAMIE P. WHITE. 

The entries of William J. White and Mamie P. 
White were made in good faith. They were entitled 
to acquire land such as they did in this case. After 
they made their final proef, paid the purchase price, 
they held the land for several years, and finally sold 
the land to Elizabeth White, mother of William J. 
White. | 

The evidence of William J. White in relation to 
the acquiring of title to these two tracts of land ap- 


pears at page 490 to 512 ef the record. 
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MARTHA E, HALLETT. 

The evidence of Martha E. Hallett appears at 
pages 1592 to 1609 of the record. 

On page 1593 the witness testifies in relation to 
her acquiring title to the land, and that she never 
talked with Mr. Kester concerning the acquiring of 
title to a timber claim. On page 1595 the witness 
testifies that she first spoke to a gentleman who was 
rooming at her place about taking up a timber 
claim; that she, with Mr. and Mars. ester and Mr. 
and Mrs. White and Elizabeth White went to view 
the land. That she paid William Dwyer $100 for 
[oem her, 

On pages 1600-1601 the witness testifies to the 
manner of her procuring the money with which to 
pay the purchase price, and on page 1698, on cross- 
examination, testifies that Mr. Ixester coliected a 
note for her of some $16,000 or $17,090, as well as 
other collections: that she handled considerable 
sums of money, and most of it was handJed through 
Mr. Kester, who acted for her. 

The evidence shows that this entry was made in 
good faith; that the entrywoman still retains her 
Jand, and has made no contract or agreement to con- 


Vewe ie same. 


DANTEL W. GREENBURG. 

The evidence of Daniel W. Greenburg appears at 
pages 700 to 716 of the transcript. 

At page 702 the witness details the manner in 
which be went to the land, first being located by My. 
Dwyer, and on page 703 testifies that there were no 
arrangements made at all; that Mr. Dwyer simply 
said that he could locate the witness on a good 
claim, one that would satisfy the witness and would 
be all right. 

On page 715 of the transcript the witness testifies, 
on cross-examination, that there was no contract or 
agreement between himself, Ma. Ixester, Mr. Isetten- 
bach or Mr. Dwyer. or either of them, for the sale of 
the land, prior to the time he made finai proof; thar 
the affidavit he made at the time he filed his sworn 


statement was true. 


DAVID S. DING? 

The evidence of David S. Bingham in relation to 
this entry appears at pages 1139 to liv] of the trans- 
cript, the cross-examination appears at page 1156, 
and his re-cross-examination at page 1168. 

The witness testifies to his taking up the claim; to 


his making final proof; and on page 1141 the witness 


ae 
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details a conversation which he claims te have had 
with Jackson O'Keefe, which evidence was admitted 
over the objection of the defendants, as follows: 


‘WITNESS: He wanted to know the reason 
why I didn’t take up a timber claim myself. That 
he would be up in that country. He says, "You 
have been mining up there,’ and he says, ‘You 
have used your money up there. he says, ‘and I 
don't see why vou don't get some of it back.’ 
‘Well, I says, ‘I have been thinking sbout 
that, Jack, I called him Jack for short—1 says, 
‘T think possibly IT may.” ‘Vell’ he says, ‘you 
had better go down and file, which I did, and I 
lea, 


At pages 1142-1143 the witness testifies : 


“Q. Now, was there anything said between 
you and Mr. O'Keefe or any of the other defend- 
ants relative to what vou would do with the 
land after vou took it up? 

A. No, sir: only with O'heefe. 

QO. And what was that? 

A. <As far as Kettenbach and Kester and Mr. 
Dwyer is concerned T never talked land to them 
one way or the other. What business I done, I 
done with O'leefe. 

©. Now, what was your understanding with 
OrxNecte? 

A. My understanding was T had to take this 
claim up. and he was to have the prior right of 
buying after I proved up.” 


The witness also testified that there was nothing 
said as to the price. and testifies concerning his un- 
derstanding of the relations existing between Ises- 


ter. Kettenbach and O‘Keefe: which was objected to 
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by the defendants, and which objections the defend- 
aunts are entitled to have sustained. and the evidence 
excluded. 

On page 1144 the witness testifies as to some state- 
ment which he claims O'Keefe made to him, that be 
was in some way connected with Kester and Ixetten- 
bach, and that he would like to have a prior right to 
buy the witness’ claim rf he felt dispased 1o7-elliie 
The evidence falls far short of an agreement to sell 
the land prior to the time he filed his sworn state- 
ment. It is clear that the witness had no agreement 
or understanding with O'lxeefe that he would sell 
the land prior to the time he made his final proof, 
and he was under no obligation to sell it. 

On pages 1153 to 1155 the witness details the cit- 
cumstances of his selling the land, and states that 
O'Keefe came up to where he was living at Clover- 
land, and asked the witness if he wanted to sell, and 
the witness testifies: 


“WITNESS: And there was a ten-acre tract 
up there—orchard tract—that I wanted to get 
hold of, and I had quite a bit of saoney coming to 
me, and as I thought I could get the money out 
of this timber claim I could buy this ten acres; 
and I had a talk with my wife and she thought 
we had better sell and take this ten acres, so I 
told him I would sell to him, and he «ays, ‘Well, 
now, he says, ‘the arrangement is,’ he says, ‘to 
let vou have over and aboye expenses,’ he says, 
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‘that you was to go down there, why,’ he says, 
‘$150. ‘Well, I says, ‘I might as well take it, 
Jack, along with the balance of them,’ He told 
me he had made similar arrangements as far as 
the Tavlor boys, I guess.” 


On page 1154 the witness also states that Mr. 
O'Keefe gave him a check for $150. The witness’ 
evidence that they arrived at the agreement as to 
price, and the terms of sale at that time, is complete. 

Cross-eramination, On page 1156 of the evidence 
the witness testifies, on cross-examination, and iden- 
tifies an affidavit which he made before George H. 
Rummens, a notary public, and the witness read the 
document. The affidavit was very clear, and while 
the witness does not remember some of the state- 
ments made in the affidavit, vet the matters con- 
tained in the affidavit were substantially correct. 

We call the Court's attention to the statement 
made in the affidavit, appearing at page 1159 of the 
record, in which the withess says: 


“After Thad filed, I had a conversation with 

. O}/Neefe in which I asked him (O'lNeefe) if he 

Was investing in timber up there. He said, ves; 

he was intending to buy a little. IT asked him 

what he was paving for a quarter section, and 

he said: ‘f can’t talk about buving until after 
you prove up. ~ 


At the bottom of page 1160 the witness admits that 


the affidavit is substantially correct, and the affi- 
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davit is in conflict with any theory, suggestion, or 
inference that there was an agreement to purchase 
the land prior to the time the witness filed his sworn 
statement or made his final proof. The affidavit re- 
ferred to is Defendants’ Exhibit “Hi, appearing at 


pages 4139 to 4142 of the record. 


WILLIAS! SGI LULA: 
At pages 532 to 551 of the record appears the evi- 
dence of William McMillan, and at page 535 the wit- 
ness testifies: 


“WLTNESS: I told him I didn’t have money 
enough to take one without mortgaging my 
place, and I told him I wouldn't do that. And 
so he said if I took a notion to take one, if I 
needed a little money, he would help me out: 
which he did. I had part of the money, but 
didn’t have enough.” . 


There is nothing in the witness’ evidence that 
would indicate that the witness had a prior agree- 
ment for the sale of the land, but all of the facts and 
circumstances show clearly that there was no such 
agreement. 

On cross-examination the witness testifies, at page 
549 of the record, that he held his land for nearly 
two years after he made his final procf; that he 


used about $100 of his own money, and borrowed the 


eal 


balance of the money from Mr. Kester. That the 
affidavit he made at the time he filed his sworn state- 
ment—that he had made no other application; that 
he had not applied to purchase the land upon specu- 
lation. but for his own exclusive use and benefit—- 
was true. 

It is very clear that there was no fraud or irregu- 


larity in the acquisition of this tract of land 


WATTIE ROWLAND. 

There is nothing in the record which would indi- 
cate that there was any fraud or irregularity in con- 
nection with the acquiring of title to this tract of 
land. The entrywoman was not called in support of 


the charges in the bill. 


WIDE. OE LN EMERG. 
This witness did not appear and testify. and there 
is no evidence that there was any fraud or irregular- 
ity in connection with the entry of this witness; and 


the bill should be dismissed as to this entry. 
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WILLIAM HAEVERNICK and ALMA 
HAEVERNICK. | 

This entryman and entrywoman appeared and 
testified, the evidence of William Haevernick ap- 
pearing at pages 470 to 485, and that of Alma Haev- 
ermick at pages 485 to £96 of the record, 

There is nothing in the evidence of the withesses, 
or appearing of record, to show that there was any 
fraud or irregularity in connection with the acquik- 
ing of title to these two tracts of land. They have 
long since been transferred to the Clearwater Tim- 
ber Company, which is an innocent purchaser, in 
good faith, and without notice ef any irregularity, 
if any such did exist. These two entries should never 


have been included in the bill. 


GEARY VAN ARTSDALEN, 

The same condition exists in relation to this entry- 
man, and the land has long since been transferred to 
the Clearwater Timber Company, which is an inno- 
cent purchaser, for value, without notice of any 
fraud or irregularity in the acquisition of title to 
the land. 


ROBERT O. WALDMAN. 

The evidence of Robert O. Waldman shows that 
there might have been an understanding between 
the witness and Clarence W. Robnett. His evidence 
appears at page 3725, direct examination, cross-ex- 
amination 3736, re-direct examination 3746, re- 
eross-examination 3746. 

The evidence shows that long after final proof was 
made the land was transferred to the Lewiston Na- 
tional Bank, for value, and in good faith. We sub- 
mit, however, that even the evidence of the witness 
Waldman himself falls far short of a prior agree- 
ment, even with Robnett. The evidence ef the entry- 
man, Robert O. Waldman, shows that Robnett gave 
him the privilege of paying him a location fee of 
$100, or accepting $100 for his right, and he deed the 
claim over to Robnett; and the witness testifies: 


(A. I told him I would much prefer to take 
it up on my own hook, and furnish the money 
myself, as 1 felt able to do so at that time, and 
it was agreed that he was to look around for a 
claim for me. Then, in the course of a week, 
matters turned up that made it impossible for 
me to use my own money, and I told him so; and 
the witness testifies that he then told Robnett 
he would accept the latter's proposition.” 
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The cross-examination appears at pages 3736 to 


St 40: 
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“A, He said I should: try to get the money 
mvself and pay him a location fee, and sell to 
whoever I could, and if I couldn't do that, he 
would probably—he would try to raise the 
money for me.” 


The lower court has found that there was fraud 
in relation to the acquisition of title to this tract of 
land, but that the defendants were in no way or 
manner connected with the same, and as Robnett 
was an emplove of the Lewiston National Bank, and 
the land was transferred to the Lewiston National 
Bank, the bank had such notice as warranted the 


cancellation of the entry. 


ROWLAND A. LAMBDIN. 

The evidence of this witness appears at pages 2153 
to 108 of the record. 

The witness refused to testify for the reason that 
his evidence would be in conflict with the evidence 
he had given in the criminal case, which evidence 
was read into the record over the defendants’ objec- 
tion, and which should be stricken therefrom. Wie 
very clear that the evidence given at the criminal 
trial was false. and as there is no competent evidence 
in the record affecting the validity of this entry, the 
entry should remain intact. Then, the evidence 


shows that the land has been transferred to the 
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Western Land Company, for value, which paid the 
purchase price, and which had no notice or know}- 
edge of any irregularity in connection with the 


transaction. 


IVAN R. CORNELL. 

The evidence of Ivan R. Cornell appears at pages 
2800 to 2860 of the record. He testifies to a prior 
agreement with George H. Kester. As to whether or 
not there was such an agreement depends upon the 
evidence of the witness Ivan R. Cornell being 
weighed against the evidence of Geo. H. Kester and 
William Dwyer, and all the facts and circumstances 
in the ease. The reputation of the two defendants is 
quite as good as that of Ivan R. Cornell, who admits 
that he swore on various occasions that there was no 
prior agreement, and after his indictment, and his 
conversation with N. M. Ruick, former U. 8. Attor- 
ney, and his own attorney, he decided to testify that 
he had a prior agreement. The witness shows a high 
degree of perjudice against the defendants and at 
the close of his cross-examination testified, at page 
2860 of the record, that, if there was anything he 


could do to cause the defendants to lose their lands, 
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he certainly would do it, and, on page 2860, testifies 


as follows: 


“Q. You are not on friendly terms with the 
defendants, are vou? 

A. I should say not: no. I guess vou wouldw’t 
be either, after the insulting questions that 
were asked. 

Q. You haven’t been on friendly terms with 
them, have you? 

A. No: I don’t want to be, either. 

Q. If there was anything vou could say that 
would help them to lose their land, you would 
be willing to say it, wouldn't vou? 

A. I certainly would, yes.” 


The land has been long since transferred to the 
- Potlatch Lumber Company, which paid full value 
for the same, and without notice of irregularity in 
connection with acquiring title to the same. 

As weighed against the evidence of Ivan R. Cor- 
nell, the Court should also take into censideration 
the evidence of Ab. Masters, Chief of Police of the 
City of Lewiston, found at pages 3076 to 3078 of the 
record, and that of William Schuldt, who is at pres- 
ent United States Deputy Marshal for the District 
of Idaho, his evidence appearing at pages 3067 to 
3075 of the record. The witness Cornell is in con- 
flict with these two disinterested and reputable wit- 
nesses, as well as in conflict with the evidence of 


George H. Ixester and William Dwyer. 


s en 
FRED W. SHAEFFER. 

The evidence of the witness Fred W. Shaeffer ap- 
pears at pages 448 to 469 of the record. The cross- 
examination appears at pages 464 to 469. The evi- 
dence of this witness falls-far short of showing a 
prior agreement. Then, even if a prior agreement 
was proven, it would not affect the title to this land, 
for the reason that it has long since been transferred 
to the Potlatch Lumber Company, which is an inno- 
cent purchaser, for value, and without notice of any 
irregularity in connection with the claim. 

We have not taken up the evidence of the defend- 
ants in relation to these particular entries for the 
reason that we do not desire to extend this brief to 
any greater length, but will ask the Court to care- 
fully examine the evidence of the defendants, and of 
their witnesses, in passing upon the sane, as applied 


to the various entries. 


REPLY TO APPELLANT'S BRIEF. 

On page 4 of appellant's brief we find a reference 
to the evidence of Clarence W. Robnett and Harvey 
J. Steffey, and a complaint that the lower court ar- 
rived at the conclusion that these two witnesses were 


not worthy of belief; and also a complaint that the 
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court gave weight and credibility to the testimony of 
Kettenbach, Kester, Dwyer and other witnesses, as 
though it came from disinterested persons. 

We can hardly understand how a court could con- 
sider the evidence of the various witnesses, and ar- 
rive at the conclusion that the witnesses Clarence 
W. Robnett and Harvey J. Steffey were or are wor- 
thy of belief. Robnett and Steffey each admit the | 
commission of perjury and subornation of perjury 
upon various occasions. They admit that they knew 
they were committing perjury and suborning the 
commission of perjury, and neither thereof seems to 
feel the least remorseful on account of ihe same. 

The references to Kester, Isettenbach and Dwyer 
are in the nature of opinions of counsel for appelant, 
and in no place is such opinion supported by evt- 
dence which is strong, convincing or conclusive. The 
defendants are not only supported by evidence of 
witnesses who are worthy of belief, and who are dis- 
interested, but in almost every case are supported 
by the evidence of the entrymen themselves and by 
other persons whom the appellant called as wit- 
nesses in an effort to sustain the charges in the bill. 

The witness Steffey is not only impeached by the 
evidence of Kettenbach, Kester and Dwyer, but also 


by the evidence of the entrymen and entrywomen, 
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and by the facts and circumstances surrounding the 
transactions; and we here cal] attention to the dis- 
cussion of the evidence of the various witnesses com- 
prising the Steffey Group, elsewhere in this brief, 
and wherein we have referred to and considered the 
evidence of Steffey himself. 

For instance, the witness Steffey testified that 
Kester, Kettenbach and Dwyer paid the entrymen 
and the entrywomen a specified amount for the tak- 
ing up of the land and the transferring of the same 
to the defendants, and upon cross-examination it de- 
veloped that neither Kester, Kettenbach nor Dwyer 
knew the entrymen and entrywomen had been lo- 
cated upon the claims, or.had made their final proof 
until some time thereafter, and until Steffey applied 
to the defendants to sell the land to them (Evidence 
of Steffey, pages 1825-1826 of the record). 

It also appears that a different consideration was 
paid to each of the entrymen and entrywomen ac- 
cording to the value of the land; that Steffey drew 
checks upon his own bank account for the money, 
and, when a settlement was made, the money was 
paid to Steffey and he received credit in his account 
for the entire sum paid as a consideration for the 


transfer of the land. None of the entrymen or entry- 
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women came in contact with the defendants until 
their land was sold and the deeds executed. 

Then, it seems that Steffey did not go to the offi- 
cers in charge of the prosecution and place before 
them the matter of his wrong-doing in relation to 
the purchase of this land for the purpose of vindl- 
eating the laws of the United States, or on account 
of any remorse he felt by reason of his various acts, 
but because he desired to avenge some real or imag- 
inary wrong which he imagined he had suffered ; and 
we call the Court’s attention to the cross-examina- 
tion of Steffey upon pages 1851-1852 of the record: 


“Q. Now, when did you first wake up to the 
realization of the fact that there was something 
wrong about this transaction? 

A. Before I entered into it. 

Q. When did you make up your mind to tell 
the Government officials about it? 

A. Well, some time after Dwyer had tried to 
sell my barn, and did other things in connection 
with it. 

Q. As a matter of fact, vou did it more to 
even up with Dwver than anything else, didn’t 
you? 

A. No, I was perfectly even with him before. 

Q. You was even with him before? Then did 
vou do it to even up with Ixester and Ketten- 
bach? 

A. Thad nothing to even up with them. 

Q. But if von hadn't been mad at Dwyer you 
wouldn’t have done it, would vou? 

A. Possibly I might. 
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Q. It wasn’t for the purpose of vindicating 
the laws of the great commonwealth that you 
Gitmit, then, was it? 

A. Not exactly, no, sir. 

Q. It wasn't because you had repented of any- 
thing wrong that vou had done or a kind of re- 
morse, or anything of that kind? 

A. Oh, not in particular, no, sir. 

Q. But it was simply to even up with Dwyer? 

A. No; I considered myself even with hin. 

Q. You considered vourself even, but you 
wanted to go him one better? 

PeeeNo, not in particular” 


We are unable to set forth here the cntire evid- 
ence of Harvey J. Steffey, but inasmuch as the trial 
court observed the evidence of Harvey J. Steffey 
when he testified against the defendants in the crim- 
inal case, and upon various other occasions, and in 
view of the admissions the witness was compelled 
to make, we can hardly understand how the court 
could view the evidence of Steffey as coming from 
an undefiled source, and as that class of evidence 
worthy of respect, or how the court could give any 


weight to the evidence of this witness at all. 


CLARENCE W. ROBNETT 
We have heretofore referred to and discussed the 
evidence of Clarence W. Robnett, and we will not 


enter upon an extended discussicn of the same here, 
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but in view of the fact that Robnett had embezzled 
$137,000 from the Lewiston National Bank, was 
under various criminal charges, and a long term 
in the penitentiary was staring him in the face; that 
he had committed perjury on various occasions ; that 
he knew that he was committing perjury, and, as 
late as July, 1909, made a false affidavit in relation 
to the Carrie D. Maris claim which he knew was 
false at the time he made it; that he was testifying 
for the prosecution with the hope of gaining some 
consideration by reason of his so testifying; and 
the fact that he was immediately pardoned after 
being sentenced by the trial court to a term of ten 
years in the Federal penitentiary, and released from 
the serving of any time whatever for such offenses 
by pardon from the President, (page 265 of the 
record), and the inconsistency of his testimony in 
this case, and the fact that he is impeached by almost 
every entryman and entrywomen who testified, not 
only in behalf of the appellant but in behalf of the 
defendants as well, we can hardly understand how 
any court could lend any weight to the evidence of 
this witness. Does this evidence come from an unde- 
filed source? What court can say that it does? The 
offenses committed by Robnett involved moral tur- 


pitude. Counsel refers in general terms to the fact 
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that the evidence of Robnett is corroborated. We 
cannot find a single instance where the evidence of 
Robnett is corroborated. He was called as a witness 
for the prosecution for the purpose of proving the 
fraud in relation to the several entries. The entry- 
men were called in an effort to corroborate the evid- 
ence of Robnett, and in each and every instance the 
entryman not only contradicted but impeached Rob- 
nett. 

The evidence of Robnett shows that he was skill- 
fully schooled and trained for this especial occasion. 
He testified upon numerous other occasions. ile 
was cross-examined upon numerous other occasions. 
His evidence was transcribed. The special agents 
in charge of the appellant’s case had the advantage 
of his evidence, his cross-examinations, and the mis- 
takes he had made theretofore. They had posted 
him and groomed him for this particular purpose, 
and there was. an effort to make Robnett the very 
best witness on this occasion that he had been upon 
any other. They had more time. The Court was not 
present to sustain objections which should have been 
sustained. Robnett was in a position where he could 
refuse to testify when he was upon dangerous 


ground. He did refuse to testify, and was not freely 
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and fully cross-examined, and could not be, on that 
account, 

See Evidence Robnett pp. 2353, 4, 5, 6, 7, 9, 2561 
2, 3, 4,5, 6, 7, 8, 9, 2370, 2374, 2361, 2596, ZOE recor 

On page 6 of appellant’s brief counsel refers to 
the evidence of the defendant Dwyer, and wherein 
the defendant Dwyer was convicted upon the charge 
of suborning Hiram TF. Lewis, Guy L. Wilson and 
Charles Carey, (Dwyer vs, United States, 170 Fed. 
160, Case No. 1606). 

We hardly see why counsel should inject that case 
into the case here, or his reason for so doing, save 
and except as an effort to prejudice this Court 
against the defendants, especially so as the case was 
reversed and the Government did not have confid- 
ence enough in the case to retry the same, and dis- 
missed it of its own motion. Dwyer was always 
ready and willing to meet the charge under the rule 
laid down by the Court in its opinion, and the rule 
announced by the Supreme Court of the United 
States, and felt confident of his acquittal; that he 
had committeed no offense in relation to the entry 
of either of the witnesses, and we call the Court’s 
attention to the evidence of Hiram F. Lewis, at pages 
901 to 977 of the record. Tt appears that Mr. Lewis, 


when he testified against the defendant William 
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Dwyer, was threatened and coerced into testifying 
falsely, but he subsequently repudiated that evid- 
ence; repudiated it when he was upon the stand in 
this case, aud stated why he was induced to so testify 
in the case wherein Dwyer was convicted. He testi- 
fied positively in the case under consideration here 
that he had made no agreement prior to filing his 
sworn statement or prior to the time he made his 
final proof; that there was no understanding be- 
tween the witness and either of the defendants for 
the sale of his land prior to the time he made his 
final proof. 
On page 903 of the record, the witness testifies : 


Q. Did Mr. Dwyer solicit you to take up a 
claim? 

Ae NO, Sir” 

q. Well what did Mr. Robuett say to you? 

A. Well, at that time Robnett and Nickerson 
were in the timber business up on the Lolo, and 
they wanted me to go up there and take a claim. 
I went up and looked at the timber and didn't 
like it and didn’t take any. Afterwards I came 
back and met Mr. Dwyer one day and asked him 
if he had any timber. 

Q. Did you ask Mr. Dwyer or did Mr. Dwyer 
ask you? 

A. I asked Mr. Dwyer. 

Q. You have testified at several trials before, 
haven’t vou, Mr. Lewis? 

A. Yes, sir. 

Q. And you had your faculties with you when 
vou were testifving, did vou not? 
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A. I guess part of them. 

Q. The same as you have now? 

A. Well, I don’t know. The first time I testi- 
fied, when Mr. Ruick was up there, why they had 
me in the sweat-box up there, and Mr. Ruick 
threatened impeachment if I didn’t come out 
and tell things just to suit him; and there were 
certain things that I told Mr. Ruick and Mr. 
Johnson and whenever I said anything if it 
didn‘t suit them they would cut it out. * * * * * 


And on page 905, the witness testifies : 


Q. Now, what did Mr. Dwyer say to you in 
this conversation which you had? 

A. Well, I couldn’t tell you just what he did 
Say just now. 

Q. Well, tell us as near as you can remember. 

A. I think I asked him about the claims, and 
he told me that they had some good claims up 
there, and if I wanted to take one I could make 
a little money out of it. 

Q. Is that the way he expressed it? 

A. I think so. 

Q. Did he tell you what he would give you for 
your right for your claim? 

A INOw sir: 

Q. Are you sure of that? 

A. Yes si. 


* Ke KK 
On page 914 the witness testifies; wherein counsel 
for appellant asked the witness if he did not testify 
in the former trial that Dwyer agreed to give him 
$150.00 for his right, to which the witness replied: 


A. TI don’t see how that could be, that $150.00 
there, because I never agreed to take that price. 
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Q. Now, I will ask you if you remember those 
questions being asked you, and those answers 
being made by you? 

A. I never answered to the $150.00 proposi- 
tion; I know that. If I did J didn’t intend to at 
the time. 

The SPECIAL EXAMINER: Counsel asked 
you if you remember about the questions being 
asked you, and the answers. That is the first 
thing; and then, of course, you might explain 
whether they are true or not. 

WITNESS—Well, yes, sir. 

MR. GORDON: Q. You say vou think those 
questions were asked and those answers given? 

A. Yes, sir. 

Q. Now, were they true, and are they true— 
those answers? 

A. No, they are not true, not all of them. 


* * * * 


On page 968 the witness testifies, on cross-exan- 
ination : 


Q. Mr. Lewis, you said that you tried to sell 
your land to someone else. Can you remember 
who you tried to sell it to? 

A. I tried to sell it to Mr. Williams, for one, 
and Joe Molloy, and I think afterwards Mr. 
Brown. There was two or three parties I know 
that I tried to sell it to. 

Q. That was after you bought your brother’s 
claim? 

Petes, Sil. 

Q. What success did you have in trying to 
sell to them? 

A. I couldn’t get rid of it; I couldn’t dispose 
of it. They all said it was second growth tim- 
ber and didn’t want it. 
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Q. How did you come to go to Kester and 
sell it to him? 

A. I went to him just the same as I had been 
going to these others afterwards, and asked him 
if he wouldn’t buy those claims, that I had tried 
to sell them to others and couldn't do it, and he 
finally said if I couldn't sell them he would try 
and see what he could do to take them off my 
hands. 

Q. Did he tell you to go and see some one 
else and try to sell them? 

A. Yes, sir; he told me to see someone else 
and to sell them if I could. 

Q. And you went and tried to sell them to 
somebody else after that? 

A. Wesaci. 

Q. Wasn’t the reson your brother didn’t get 
as much as vou did, because he had a short 
claim, only three forties? | 

A. Yes, sir. 

Q. That is the reason you didn't get as much 
for his claim as yours? 

A. Wesesir. 

Q. You say that when vou would tell Mr. 
Ruick and My. Johnson something that it was a 
fact that they would say, “Cut that out; we 
domt want that?” 

A. Mes, sir. 

Q. Because that was something that was 
favorable to the defendants? 

A. Yes, sir; I think that was their reason for 
doing that. 

Q. Can you remember any particular thing 
they told vou to cut out? 

A. When I spoke about selling these claims 
to others, they ordered that cut out. 
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A. Wel, in regard to borrowing the money, 
too. 

Q. What was that? 

A. He asked me or tried to make me state 
that I had borrowed all of it, all of this money 
from the bank, didn’t have any of my own at 
the time, and J told him I did have money there 
at the time, borrowed it and gave my notes at 
the bank. (Pages 969-970 of the record). 

Q. Can you think of anything else? 

A. Well, in regard to intimidating me. He 
threatened to impeach me and indict me, and 
everything else pretty near, if I wouldn’t come 
out and tell it just to suit them. 

Q. I will ask you if vou told them anything 
about paying taxes on the land, and that they 
told you to cut it out? 

A. Yes, sir; I told him TI had paid taxes tor 
two vears, and had the tax receipts at home— 
J had them with me at the same time,—and they 
said they didn’t want me to say anything of that 
kind, wouldn’t allow it; and IT have those tax 
receipts up home now. 

Q. You did pay taxes on the land, did you? 

A. Why, I paid it for two years. (Page 970 
Gisthe record). 


On page 971 the witness testifies that the affidavit 
he made at the time he filed his sworn statement 
and the time he made his final proof was true. 

After an examination of this witness’ evidence it 
is hard to understand why counsel for the appellant 
would contend that the defendant Dwyer should 
have been indicted, tried or convicted upon the 


charge of subornation of perjury. The evidence of 
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the wtiness is in conflict with any such contention 
or theory. This witness was called as a witness for 
the appellant, and in an effort to sustain the charges 
in the bill. His evidence was admitted over the de- 
fendants’ objections, and counsel for appellant 
should not have been permitted to cross-examine 
the witness concerning his former testimony, and 
make an effort to induce the witness to testify to 
something which was not true. 

The reference which counsel makes to the evid- 
ence of William Dwyer, to his conviction upon the 
charge of subornation of perjury is unwarranted, is 
unsupported by the evidence, and should not have 
been made. Then, the entry of the witness Hiram F. 
Lewis is not involved in this action, and no effort is 
being made to have the patent to this tract of iand 
cancelled. 

Counsel for the appellant on pages 6 and 7 of his 
brief refers to the charge of subornation of perjury 
against the defendant William Dwyer, wherein the 
defendant William Dwyer was charged with sub- 
orning Charles Carey, and we desire briefly to call 
the Court’s attention to the evidence of Charles 
Carey, appearing at pages 551 to 581 of the record. 

On pages 557-558 the witness Charles Carey testi- 


fies: 
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Q. Did you suggest the final proof witnesses, 
or did Mr. Dwyer sugegst them? 

A. <A few days before we proved up I asked 
him what there was about it, something like 
that, and in a few days I told him my time 
was up on the notice—the ISth, rather called 
his attention to it, and at that time he asked 
me if I would have the money. 

Q. Is that the first time he had said anything 
to you about the money? 

A. That is the first time. 

Q. Well, when you started this entry, did E 
understand that you didn’t have even the money 
to file your original papers in the land office ? 

A. Oh, I had the money. 

Q. Sir? 

A. I had money enough to do that. 

Q. Well, why was it you got it from Mr. 
Dwyer, then? 

A. Well, I had understood from Mr. Scotty 
that he would furnish me the money. 

Q. Furnish you all the money you needed? 

A. Yes, sir. 

Q. And did vou have to asx Dwyer for it, or 
did he hand it to you? 

A. No; he just handed it to me. 

Q. You didn't tell Dwyer that you didn’t have 
the money? 

A. No; there was no questions asked. 

Q. And then I understa::d you to say you 
went to Mr. Dwver when it came time to make 
the proof, and suggested that you needed the 
money? 

A. A few days before I said it would soon be 
time to prove up, and he said, “When is it, 
Charlie?” and I says, “It is the 18th,” and he 
says, “Have you got money enough?” and TI told 
him no. 


Q. And what did he say then? 

A. I don’t remember the words he might have 
said. I know I got money from him. 

Q. Now, did you get the money the day you 
made the proof, or how long before ? 

A. It was the day before, I think. 

And on page 561 the witness testifies: 

Q. * * * Do you remember whether or not 
before you signed and swore to that paper that 
you discussed the propriety cf taking that oath, 
with Myr. Dwyer? 

A. I couldn't say whether it was the first 
paper or the second one. This is the—excuse 


me. 
Q. Iam sepaking of the first paper now. 
Q. Yes. 


A. I can't remember on that first paper, 
whether it was the first or second one. We ‘lis- 
cussed that question, but whether it was on the 
first or second one I don’t know. 

Q. What did Mr. Dwyer say about that? 

A. He says, “You are taking it up for your 
own benefit.” 

Q. Did he explain why you were taking it up 
for your own benefit? 

A. Yes, he said, “If vou can sell it you will 
get something for yourself.” 

Q. Did he argue it with vou? 

A, Yes, we argued it back and forwards and 
talked it over. 


On page 566 the witness testified that Mr. Dwyer 
charged him $150.00 for a location fee. 
On page 575 the witness, on cross-examination, 


testifies to his being threatened by special ageits, 


153 


and who it was threatened him; and on page 576 the 
witness testifies as follows 


Q. Now, Mr. Carey, in response to a question 
from Mr. Gordon, I understood you to say that 
you did not consider that you had any contract 
to sell your land to anyone, before you made 
final proof, and that your statement in that re- 
gard is true. That is right, is it? 

A. Yes, sir, I never considered that I had an 
agreement. 

Q. Then in your sworn statement, where you 
swore that, “I have made no other application 
under said acts.” That is true, is it?) You had 
made no other application? 

A. No. 


The witness also testifies that the affidavit he 
made at the time he filed his sworn statement,—that 
he had made no contract or agreement to sell the 
land to anyone else,—was true. 

The evidence of this witness is not in conflict with 
the evidence of Mr. Dwyer in any material part, and 
shows conclusively that the charge made by counsel 
for appellant—-that Mr. Dwyer had suborned 
Charles Carey,—is unsupported by the evidence. 

On page 577 the witness testifies: 


Q. Now, do you not remember, Mr. Carey, 
that the instrument vou sigued when you made 
your final proof and gave to Mr. Dwyer was an 
option which gave him the right to sell the land 
for yon if he could find a buyer? 

A. J don’t know what the paper was. 

Q. It might have been that kind of a paper? 
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A. It might have been an option for all I 
know. 

Q. And that he told you if you could sell it 
for any more money io go ahead and sell it? 

A. He said to come and let him know. 

Q. And you wasn’t able to sell it for any 
more money? 

A. No. 

Q. And you finally told Mr. Dwyer that you 
wanted to make a settelement and settle up? 

A. Yes, that I was going to leave. 

Q. And that is when you and Mr. Dwyer got 
together and settled up, and you gave him this 
deed? 

A. He asked me when I wanted to leave 
town, and I told him, and he says, “Come around 
to morrow or next day and I will see what I can 
do for you or let you know,” or something to 
that effect. 

Q. And vou practically bad control of your 
land up until that time? 

A. From what he told me J supposed I did. 

Q. And after vou gave him this deed you con- 
sidered that you had no more interest in the 
land after that? 

A. No, I considered it sold then. 


On page 577 of the record it appears that the wit- 
ness made his final proof November 18, 1904, and 
the deed was dated April 15, 1905, so the deed was 
executed and the land finally sold to the defendants 
something like six months subsequent to the time . 
the final proof was made. 

On page 7 of his brief counse! refers to the fact 
that in the case of Robnett vs. United States, 16% 
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Fed. 778, Robnett did not take the witness stand in 
his own behalf. We hardly see why it is that counsel 
should go outside of the record and comment upon 
this matter. Whether or not Robnett took the wit- 
ness stand in his own behalf is immaterial. It seems 
that this Court finally decided that Robnett had com- 
mitted no offense; that his case was ordered dismiss- 
ed. If he was advised by counsel that in their opin- 
ion he should not take the witness stand, or if he 
elected to take that course of his own volition, is 
immaterial, and it seems to us that the comment 
made by counsel on pages 7 and 8 of his brief is 
highly improper, and especially so inasmuch as it is 
necessary for him to depart from the record in order 
to call the Court’s attention to this particular fea- 
ire of the case. 

We have heretoofre called the Court's attention to 
the entry made by Carrie D. Maris, referred to on 
page 8 of appellant’s brief, and we will not enlarge 
upon what we have heretofore said, but we desire to 
call the Court's attention to this particular entry, 
appearing elsewhere in our brief, and invite the 
Court’s careful consideration of the same. 

On page 10 counsel refers to the comment of the 
Court in the matter of ihe pardon of the witness 


Robnett, and quotes at length from the Court's 
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opinion in regard thereto, and on page 11 of his 
brief counsel again departs from the record in order 
to apprise the Court of the dismissal of the indict- 
ments, not only against Robnett, but against the 
yarious witnesses who had been indicted by the 
Government in the hope of intimidating them and 
to compel them to swear falselv in regard to the 
acquisition of their timber claims. We are justified 
in this comment, since in many instances, especially 
‘in the case of Joel H. eBnton, Charles Carey, Row- 
land A, Lambdin, Hiram F. Lewis, Francis A. Jus- 
tice, Prentice the two Tavlor boys, and others. The 
record shows that most of them they were intimidat- 
ed, and those who were not indicted were threatened 
with indictment if they did not testify satisfactorily 
to the officers in charge of the prosecution. We von- 
sider the comment of counsel, and his departing 
from the record, highly improper, but an examina- 
tion of the several indictments, appearing upon 


pages 11, 12 and 13, will corroborate the evidence 


? 
of the various witnesses, and the manner in which 
they were treated at the hands of the prosecution. 
An indictment dismissed without trial, prima facie 
was brought without provable cause. 

On page 14 counsel again departs from the record, 


and for the purpose of prejudicing this Court against 


lay 
the defendants, attempts to apprise this Court of 
the fact that some months before the trial of the 
present cases, and before the delivery of the opinion 
of the trial court, the defendants Kester and Isetten- 
bach were tried and found guilty of violations of 
the National Bank Act, in the same court in which 
the present cases were tried, but before a different 
judge, and of the affirmance of the judgment by this 
Court, and takes the position that the defendants 
not only swore falsely in defense of themselves at 
the trial of the bank cases, but that they directed 
and caused Robnett to make false entries in the 
reports to the Comptroller to conceal their unlawful 
use of the funds of the bank, much of which was used 
in the timber transactions involved in the present 
cases. Counsel might have gone further and ap- 
prised the Court of the fact that the defendants were 
acquitted upon every charge of the misue of the 
funds of the bank, abstraction, embezzlement, and 
making false entries in the books of the bank and 
any connection with Robnett in the matter of the 
charges against him (Robnett), and convicted upon 
the charge of making false entries in the reports to 
the Comptroller, which entries were made by Rob- 
nett and by Chapman. This, however, is not a mat- 


ter for the Court to take into consideration in Je- 
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it is highly improper for counsel to inject the same 
into these cases, inasmuch as it is necessary for him 
to depart from the record in order to make the com- 
ment referred to on pages 14 and 15 of his brief. 

Then, the charge that the defendants swore false- 
ly in their own defense is unsupported by the facts 
in the case or by the evidence, and we do not believe 
that this Court should make an examination of the 
record in the bank case for the purpose of determin- 
ing whether or not the defendants swore truthfully 
or falsely; but under any circumstances they could 
not have been guilty of as much perjury as the wit- 
ness Robnett, the witness Steffey, and other wit- 
nesses who appeared and testified for the Govern- 
ment. We do not believe that the Court will arrive 
at a conclusion other than that Robnett was testify- 
ing under not only an implied, but an express agree- 
ment or understanding with the prosecuting officers, 
that he would be granted a full and complete pardon 
for the various offenses which he had committed in 
relation to the violations of the banking laws, eim- 
bezzlement, falsification of the reports and of the 
books of the bank. 

On page 15 of his brief counsel again departs from 


the record and refers to ihe assassination of former 
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Governor Steunenberg of Idaho, the confession of 
Orchard as to his participation therein, and his ad- 
mitting his complicity in thirty-odd additional mur- 
ders, his sentence to capital punishinent, and the 
commutation of the same by the Governor. We de- 
sire to inquire what evidence there is in the record 
sustaining this comment? What evidence appears 
in the record that the now Junior Senator from the 
States of Idaho commuted the sentence of Orchard? 
Or what evidence is there in the record that the 
charges against Orchard were far more serious 1n 
their character than in the present case? When an 
attorney so far forgets himself that he abandons the 
record altogether and comments upon matters not 
appearing therein, and which have no bearing upon 
the case, it is conclusive evidence that the record, as 
it stands, is insufficient to sustain his contentions, 
and in order to induce the Court to reverse the judg- 
ment of the iower court it must take inte considera- 
tion matters not appearing from the record, and 
matters which the lower court did not consider, and 
had no right to consider. 

The evidence of Orchard and his pardon is much 
different from that of Robnett and his pardon. In 
the case of Orchard the trial court believed he testi- 


fied truthfully; in the case of Robnett the trial court 
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believed he testified falsely. Notwithstanding this 
fact his pardon was recommended by counsel for 


appellant. 


THE STEFFEY ENTRIES. 

We have heretofore discussed the Steffey entries, 
referred to on page 16 of counsel's brief, and will 
not enlarge upon what we have said in relation 
thereto. 

On page 17 of his brief counsel refers to the unde- 
filed character and business and official standing of 
Kester and Kettenbach in the community, and again 
departs from the record and refers to evidence given 
in the bank case, which could only be done for the 
purpose of prejudicing this Court against the de- 
fendants; and it is apparent that the appellant is 
not trving this case upon the record as it stands now, 
but endeavoring to try the same upon the record 
made in the bank case. 

On page 18 of his brief counsel states thai he 
makes no attempt to excuse Robnett. I can hardly 
see why he should make an attempt to excuse Rob. 
nett. If there is any excuse due him, we are unable 
to find it. He reviews his emplovment as a clerk 


and bookkeeper in the Lewiston National Bank, and 
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then attempts to hold the defendants responsible for 
Robnett’s embezzling the funds of the bank. Coun- 
sel might have gone further and stated that Robnett 
testified that the defendants Kester and Kettenbach 
knew of his embezzlement of the funds of the vank, 
which the jury disbelieved, and upon the indictments 
charging those offenses the jury found the defend- 
ants Not Guilty. 

On page 19 of his brief counsel states that Robnett 
engaged with Kester and Ketteniach in their timber 
enterprises, in which they all used the funds of the 
bank. In order that their wrong-doing might not be 
discovered he made false entries in the hooks of the 
bank and in the reports to the Comptroller by their 
direction. Counsel again departs from the record, 
and we say that the evidence does not sustain the 
charge, and we see no reason why we should be again 
required to try out the bank case; and again we say 
that the jury: found the defendants Not Guilty upon 
the indictment charging misappropriation of the 
funds of the bank, and making false entries in the 
books—either by directing Robnett to make the 
same or by making the same themselves. 

On page 19 of his brief counsel states that “all we 
ask is that Robnett and his testimony, and Steffey 


and: his testimony, be measured by the same legal 
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and moral standards as are the defendants and their 
witnesses and their testimony in these cases.” 

Then, we can hardly see the consistency of coun- 
sel’s request that the evidence of Robnett and Stetfey 
be measured by the same legal and moral standards 
as other witnesses who have testified. These other 
witnesses, especially the entrymen, have testified in 
behalf of the defendants and in behalf of the Govern- 
ment; they have had no interest in the outcome of 
the case—whether the patents were cancelled or 
whether they were not—made no difference to them. 
It did, however, make a difference to Robnett and to 
Steffey. Steffey admitted that he was guilty of per- 
jury and of subornation of perjury. Unless he was 
protected by the officers in charge of this case as well 
as the criminal cases, he could have been indicted, 
tried and sent to the penitentiary. 

Robnett had committed crimes enough involving 
moral turpitude to have required him to serve a term 
equal to the balance of his natural life, should he 
have lived a hundred years. He, then, had a strong 
motive for testifying falsely. There were many rea- 
sons for his protection by the officers. If he did 
testify adversely to the defendants, there was every 
possible reason for his protection by the officers, 


and this, we submit, was a strong and powerful 
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motive for both Robnett and Steffey to testify 
against the defendants, although they were com- 
pelled to commit perjury in so doing. 

We therefore must respectfully contend that the 
evidence of neither Steffey nor Robnett is entitled to 
be measured by that legal or moral standard as the 
evidence of the defendants or that of the other wit- 
nesses who have testified in behalf of the defendants. 

On page 22 of his brief counsel refers to the charge 
of conspiracy against the defendants, and bases that 
charge wholly and entirely upon the evidence of 
Clarence W. Robnett. This evidence is contradicted 
and impeached, not only by Kettenbach, Kester and 
Dwyer, but is impeached by Robnett’s own evidence 
given upon the first trial of the criminal charges 
against the defendants, Ixester, Kettenbach and 
Dwyer; is impeached also by the evidence of Colby, 
Emery, Bradbury, Bashor, the Longs, ane by numer- 
ous other witnesses who have testified. 

On page 30 of his brief counsel refers to the “Cir- 
cle Ik” checks. We respectfully submit that there is 
nothing wrong, either civil or criminal, concerning 
the emplovment of William Dwyer by the defend- 
ants Kester and Kettenbach, their permitting 
William Dwyer to purchase certain tracts of timber 


land and pay for them by a check or draft drawn 
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upon Ixester and Kettenbach through the Lewiston 
National Bank for the initial payments; and 
whether they were held as cash items in the bank 
and charged to the account of Kester and ixetten- 
bach, or taken up by Ixester and Kettenbach giving 
their own checks for the same, is immaterial. They 
had a perfect right to employ Dwyer for that pur- 
pose. They had a perfect right to pay him for his 
services, and there is nothing in relation to the Cir 
cle Ix checks which would indicate any wrongdoing 
by the defendants Ixester and Kettenbach, Dwyer, 
or anyone else. 

On page 32 of his brief counsel refers to the depcsit 
slip in the handwriting of Ixettenbach, and endeav- 
ors, by way of inference, to connect the same wti': 
the acquisition of certain tracts of timber land. ‘Mis 
deposit slip bears date April 26, 1904, on the back of 
which were certain notations, referred to by the ap- 
pellant, on page 52 of his brief. 

The explanation offered by the defendants is 
straightforward, and is sufficient to utterly refute 
the theory advanced by the complainant. The 
amount shown by the face of the deposit slip repre- 
sented money for which Mr. Dwyer gave his two 
checks to pay off a couple of workmen—timber cruis- 


ers—who had come to town and who desired to leave 
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on the morning train before the bank opened, which 
necessitated Mr. Dwyer’s procuring the money else- 
where. As to the truth of Mr. Dwyer’s explanation, 
his cancelled checks bear mute but irrefutable testi- 
mony to the truth of what he says. These checks 
appear at pages 4203-4204 of the record. 

On page 3768 the defendant Dwyer testifies : 


“Q, What were the circumstances of your 
giving these checks? 

A. Why, I gave them to get some cash to pay 
a couple of men that was doing some work up 
the river, and before the bank opened in the 
morning. They were taking the morning train 
out, 

Q. What were those men doing? 

A, They were cruising, examining land for 
the purpose of laying—vacant lands, for the 
purpose of laying scrip. 

Q. Who were they cruising for? 

A. Well, they were cruising for themselves, 
looking land generally. They cruised for any- 
body, or would report land for anybody who 
paid them for it. 

Q. I mean who did they—who was this infor- 
mation given for? 

A. For Mr. Kettenbach. 

©. And ‘Mr. Kester? 

fh. And Mr. Kester, yes, sir. 

Q. I see the names of C. D. Whitney and C. 
Evans on the checks. Were they the two men? 

eres sil. 

Q. They were for $48 and $50. Was that the 
amount due the men at that time? 

A. Yes, less $2 there that I got; I kept $2 for 
myself there for some purpose. My recollection 
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from looking over the checks there is that I 
wanted $2 for myself, and I just simply drew a 
check for $50 and gave—it was the Whitney 
check there—I gave Whitney $48 and I kept $2. 

Q. That is your recollection about it? 

A. Yes, that is my recollection. 

@. Do vou know where these two men are at 
this: tue? 

A. No, I dop’t. 

Q. You have tried to find them since this | 
came up? 

A. Yes, [ have made inquiries, but I can’t find 
where they have been recently; I find where they 
have been four or five years ago, but not re- 
cently. 

Q. Now, the back of this deposit slip shows 
Guy Wilson, $8, and various other names here, 
KE, Taylor, $8; Dammarell, $8—total $96. Now, 
T will ask you if any part of this money was paid 
for filing fees or for any expenses of these par- 
ties whose names appear on the back of this de- 
posit slip? 

A. No, sir. That money was gotten so as 
those people could get away on the train. They 
came down the night before on a raft, down the 
river, and I told them I would get the money for 
them in the morning in time for them to make 
the train. I went to the cigar store and got the 
money. 

Q. Do you have any knowledge of Kester and 
Kettenbach, or either of them, paying the filing 
fees or any expenses in relation to these yarious 
parties whose names appear on the back of this 
deposit slip? 

A. Wo, sim” 


The evidence of the defendant Kettenbach in rela- 


tion to this matter appears on pages 3760 to 3766 of 


the 


fies: 
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record. On pages 3760-3761 the witness testi- 


“As far as the front of the deposit slip is 
concerned, I know nothing more than what it 
shows itself. It appears that I made out a de- 
posit slip for Kittie E. Dwyer for $96, to the 
effect that it was two checks given to Wiggen 
for cash, just what it says on the face; and in 
the column on the left-hand side of the deposit 
slip there is an entry of £50 und $48, and below 
that is the word ‘less cash’ $2. then a line drawn, 
and ‘96°. Now, I made out thousands of deposit 
slips, and going back to 1904 T haven’t any rec- 
ollection anv more than what the memorandum 
there on this deposit slip shows, as far as the 
front of it is concerned. On the back of the slip 
is a list of names. Opposite the names the figure 
8 appears opposite each name, and there are 

welve names with the figure 8 appearing oppo- 
site each one of them. Then a line is drawn and 
addition made, and 96 is the total. Then just 
below that there is another name and the figure 
8 opposite that, and that appears to be subtract- 
ed from the total above, 96, leaving a net total of 
88. This is in indelible peneil, and in my hand- 
writing. As far as what constituted this, why, 
my best recollection is that it was @ memoran- 
dum of moneys deposited in the Lewiston Na- 
tional Bank by some officer in the land office 
who had brought the money down tu procure— 
was in the habit of bringing money down to pro- 
cure drafts to send away to local newspapers 
for advertising fees, the amount paid by entry- 
men at the time of their original application. To 
bear me out in this, I have !ooked up their cer- 
tificate of deposit register, and find there on the 
25th day of April, 1904, there was a certificate 
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of deposit made to F. M. Roberts for $151.70, 
and one to the ‘Pierce Miner’ for $151.70; and 
to my knowledge I know that these were two 
local country newspapers nearest to the lands 
upon which people were filing in that locality,and 
the custom was sometimes to draw certificates 
of deposit individually, or at times to lump the 
whole sum and make out one certificate of de- 
posit, and especially so if there was a large num- 
ber of filers on any one day, the whole sum 
would be lumped by the land office officials, and 
one certificate made out. * * * T will say fur- 
ther that it was a common practice in the bank 
and for myself to use a blank deposit slip in the 
bank to make my memorandums on. People 
ordering drafts or anything, I would use a blank 
deposit slip to make my memorandums on, and 
those would not be crumpled up and thrown 
away, but would lie there, and very likely some 
depositor coming in later the slip would be used 
on the face in the proper place to make out the 
deposit; and from the fact that these certifi- 
cates of deposit were issued to these newspapers 
for the land on the 25th, and the date of this de- 
posit is the 26th, would show me that this de- 
posit slip was used properly for Iittie E. 
Dwyer subsequent to its being used as a memo- 
randum slip in making out the memorandums I 
have spoken of, which would have happened the 
day before; and that is the best of my recollec- 
tion on the subject.’ (Page 2763 of the record. ) 
(Here the witness reads the record of the Lewis- 


ton National Bank in relations to these accounts, as 
the same is made a matter of record in this cause.) 
There is absolutely no evidence contradicting the 


evidence of the witnesses, and especially the refer- 
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ence to the checks, appearing on pages 4203-4204 of 
the record. On each of the checks appears, in the 
lower left-hand corner, the one appearing on page 
4203: Defendants’ Exhibit “V-2”, Exp. C. Evans, 
just preceding the endorsement, Ed. L. Wiggin. On 
page 4204 of the record: Defendants’ Exhibit “W- 
2” appears, Exp. C. D. Whitney, just preceding the 
endorsement, Ed. L. Wiggin. This is in the hand- 
writing of William Dwyer, and was made at the 
time the checks were drawn. 

It seems to us that the Court would hardly be jus- 
tified in disregarding this positive evidence and the 
record evidence appearing from the books and docu- 
ments offered, and adopt the view of counsel, which 
can only be sustained by inferences, surmises and 
conclusions drawn. 

On page 36 of his brief is a reference and a discus- 
sion by counsel under the heading, “PERSONS 
SOLICITED BY KESTER, KETTENBACH AND 
DWYER WHO DID NOT MAKE ENTRY”. ‘The 
first name appearing in counsel's brief, page 36, is 
that of F. G. Morrison. It appears that the witness 
Morrison. was highly perjudiced against the defend- 
ants, and on cross-examination, at page 1221 of the 
record, the witness testifies : That it was about 1902 


or 1903 the conversation occurred; and on page 1222 
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the witness admits that he testified differently at 
the time he testified in this case than he did at the 
time he testified at Boise in the criminal case; that 
when he testified at Boise he never mentioned the 
name of Ixettenbach, and he finally contends that he 
did say Kxester and Billy, meaning Mr. Kettenbach, 
but when pressed for an answer, on page 1223 he 
states: 


Q. You say now, My, Morrison, that he had 
the arrangement made with Kester and Billy? 

A. Ixester and Billy. 

Q. Ixester and Billy? 

A. Wes, sir. 

@. You are sure of that? 

A. [am sure of that. 

Q. Then the stenographer took down your 
evidence wrong? 

A. Over there I might not have said it, 

Q. You might not have said it? 

A. I might not have used Mr. Kettenbach’s 
name.” 


And on page 1224 the witness testifies: 


Q. You are not on very good terms with Mr. 
Dwyer, are you? 

A. Well, I amnot,en kissing terms, or any- 
thing of that kind. 

Q. You and Dwyer haven't been on very good 
good terms for some time? 

A. Well, he would speak to me if T would let 
him, but I forbade him talking to me at all. 

Q, When did you forbid ihc talking to you? 

A. Oh, well, vou heard me forbid fan your- 
self once. 
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Q. Well, when was the first time? 

A. Oh, five or SiX years ago. 

Q. nd you haven't pect on good terms “ince 
you had some lodge troubles over there, uave 
you? 

A. Well, TI wasn't in the lodge business at 
all, I told vou before. 

Q. You had trouble a long time ago? 

A. It wasn't over lodge business that we had 
trouble over. 

Q. Your wife and Mrs. Dwyer had some lodge 
troubles? 

A. I never mixed in that at all. J wasn’t in 
the house during the trial. I had nothing to do 
with it. 

Q. But you haven't been on good terms with 
Dwyer for a good many years, have you? 

A. No, nor I dowt want to any more. 

Q. You have no use for him? 

A. No, not in the least. 

Q. Do you think if he loses all his land that 
Kxester and Kettenbach should lose theirs? 

A. Well, T have nothing to say in regard to 
that business. 


The witness also testifies that he had no trouble 
over lodge matters, and that this conversation oc- 
curred in the early summer of 1902 and that it was 
not earlier than 1902. 

The witness IWittie E. Dwyer, on page 3427 of the 
record, testifies that she, the witness, Frank G. Mor- 
rison, and his wife, Mys. Morrison, were members of 


the same fraternal order or lodge in 1901: 
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“MR. TANNAHILL.—Q. I will ask you if 
you and Mr. Dwyer and Frank G. Morrison had 
any trouble in that order? 

A, We did. 

MR. TANNAHILL.—Q. What order was it? 
A. In the Rebekahs. 

Q. Have you anything—any record —-by 
which you can fix the date—about the date-— 
that trouble occurred? 

WITNESS: I have a Past Noble Granil’s 
receipt. 

Q. Will vou produce it, please? 

A. There was something that My. Morrison 
said about me, and we have never been on speak- 
ing terms since. (Handing document to Mr. 
Tannahill.) 

Q. This certificate is signed by Nellie 5. 
Ramsey, Secretary. Are you acquainted with 
her signature? 

A. | ane 

_ Q. And she was Secretary of the Lodge at 
that ome? 

A. Yes, sir, she was. 

Q. And this was issued July 4th, 1901, the 
day it bears date? 

A. I think it was. The seal of the lodge is 
Olen 

Q. And you was Noble Grand up to the 30th 
of June, 1901, as stated in this certificate? 

A. I owas. 

MR. TANNAHILL: We offer this cortifiane 
in evidence and ask that it be marked the proper 
exhipitee ~ = 


Said document was thereupon marked by the Re- 


porter as Defendants’ Exhibit -f[-1, ( appearing at 


page 4174 of the record). 
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“My, Tannahill—Q. Now. was it before or 
after this certificate was issued that you had 
that trouble? 

A. It was during the term of office, in the 
month of April. My term commenced on Janu- 
ary 1, 1901, and ended June 30, 1901. 

Q. And it was in Apri] when this trouble oc- 
curred? 

mo es, Sir. 

Q. Between Frank G. Morrison and ALrs. 
Morrison, and yourself and Mr. Dwyer? 

A. Yes. sir: we have never spoken since. 

Q. And Mr. Dwyer and Frank G. Morrison 
have not been on speaking terms since? 

A. No, sir, not to my knowledge. 


The evidence of Mr. Dwyer is to the same effect. 
Ue denies that he ever had such a conversation with 
Mr. Morrison, and states that he was not upon 
speaking terms with Mr. Morrison at the time that 
Mr. Morrison states that he had the conversation 
Vat hin. 

There was never an entry of Frank G, Morrison's 
involved in this proceeding, and it is immaterial 
whether or not the conversation did occur, but, mea- 
sured by the weight of the evidence, the credibility 
of witnesses, and the appearance of the witnesses 
upon the stand. we respectfully contend that the 
evidence on the part of the defendants in relation 


to this instance is decidedly in their favor. 
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JOHN. P. ROOS 

On page 37 of his brief counsel for appellant refers 
to the eviednce of John P. Roos, who did not file 
upon a tract of land, but states that George H. Ixes- 
ter solicited him to file. The witness’ evidence ap- 
pears at pages 1209 to 1215 of the record, and on 
page 1211 states that the reason that he can remem- 
ber the exact language used is that he has testified 
three or four times and that he is testifving now In 
accordance with what he testified before, as far as 
his memory goes; that his memory is nothing ex- 
ceptional. On pages 1212 and 1213 the witness 
states: 


Q. Did you ever make any statement to any 
Government officials? 

A. Did I ever make a statement? 

Q. Yes? 

A. Just prior to the first time that I was 
taken to Moscow Mr. Johnson stopped me on 
the street and asked me to come to his office, 
which I did two or three days later. He asked 
me regarding the conversation that I had with 
Mr. Kester, and I told him there was no con- 
versation; that I knew nothing at all about it; 
and he told me all that I knew,.and I then told 
him the exact conversation, and he took it down 
on paper and wanted me to swear to it, or sign 
it, which I refused to do. 

Q. Mr. Johnson first repeated the conversa- 
tion to you; was that it? 
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A. He asked me regarding it, and I told him 
I knew nothing about it, and then he repeated 
it to me. 

Q. And then he repeated it to you? 

Pee GES, Sir. 

Q. And you are testifying now to the conver- 
sation that Mr. Johnson repeated to you? 

A. J am testifying to the conversation I had 
mien Sir. Isester. 

OO, Answer my question: Are you testifying 
now to the conversation that Mr. Johnson re- 
peated to you? 

A. Tam testifying to my conversation with 
Mr. Kester and not what my conversation was 
with Mr. Johnson . 

Q. Didn't vou just say that Johnson repeated 
the conversation to you, and told you all you 
knew about this? 

A. He told me all regarding it. 

Q. He told von all regarding it? 

ie Cs Sir: 

Q. Then he repeated this conversation with 
Mr. Kester to you, didn’t he? 

A. Along the same lines: perhaps not just ex- 
actly. 

Q. And that refreshed your memory, didn't 
at? 

me No, sir. 

Q. Your memory has been refreshed on this 
matter several times, hasn't it? 

A. Wo, sit, 

Q. But Johnson did repeat the conversation 
to you, didn’t he? 

A. He outlined it. 

Q. Before vou told him anything about it? 

A., He outlined it and told me regarding it. 
but he didn’t know the exact situation or any- 
thing of that kind. or condition, 
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Q. But he repeated the conversation to you 
in substance, didn’t he? 

A. Yes, I believe so, in substance. 

Q. The same as you have testified to here? 

A. Well, perhaps not the same as I am testi- 
fying to it here, but the same in substance. 

Q. The same as you are testifying here to, in 
substance? 

A. In substance, yes, sir. 

Q. This was Miles S. Johnson who talked to 
vou about this, was it? 

A. Yes, sir. (Page 1213 of the record.) 


It has always been a mystery to the defendants how 
Mi. Roos could have been so badly mistaken. His 
evidence was at all times at variance with that of 
Mr. Ixester and Mr. Kettenbach, and My. Kester has 
testified that he had no recollection of having any 
such conversation with Mr. Roos, although he had 
talked with him at one time and asked him if he had 
taken a claim, and about what claims were worth: 
that Mi. Roos said that he wanted to get a better 
claim than that. But it is clear to us now how it 
occurs that he is so testifving. Miles S. Johnson 
was in the employ of the Government, and met him 
on the street called him to his office and detailed 
a conversation for him to testify to, and having 
heard that he and Mr. Kester had a conversation 
concerning the taking up of a timber claim, Mr. 


Johnson details this conversation, and in some man- 
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ner induced Mr. Roos to remember it that way. He 
wrote it out for him; wanted him to sign it and 
swear to it, but Roos refused to do that, but he 
actually went upon the stand and swore to it in that 
way. His evidence is false. Whether he knew it was 
false or not is immaterial, but it is certainly false 
for the reason that it is at variance with Mr. Wester, 
and Mr. Kester never at any time asked him to pur- 
chase his right. He knew that he could not sell his 
right, and he had no such conversation as the one 
related by Mr. Roos, and as detailed to Roos by 
Johnson. 

As we have heretofore set forth, Roos did not file 
upon a tract of land: no land of the witness is in- 
volved in the proceeding, and it 1s immaterial 
whether his evidence is true or false; but, however 
that may be, the evidence on the part of the defend 
ants far outweighs that on the part of the prosecu- 
tion, much less is the same clear, positive. unequivo- 
cal and convincing. 

Counsel in his brief, at page 37, refers to the evid- 
ence of Samuel C. Hutchins. We see little in the 
Madence of Samuel C. Hutchins to discuss. His 
recollection of what occurred is not very definite, is 
at variance with that of the defendants, and as 


’ Hutchins did not take a claim, and no land of the 
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witness Hutchins is involved in this proceedings, 
we do not feel called upon to enlarge upon his evid- 


ence here. 


WENN OY, DPEPFLEY, 

We next call the Court's attention to the evidence 
of Wenn W. Peffley, referred to on page 37 of coun- 
seP?s brief. His evidence appears at page 1206 of 
the record, i which the witness testifies: 


QO. What was tlt conversation? 

A. Lasked him regarding taking up a timber 
claim, having heard something about it, and he 
informed me that there was a party leaving in 
a few days and I could accompany them, and 
that it would clear me about $150.00. 


On cross-examination, at page 1208, the witness 
testifies that he applied to IXester to locate him on a 
timber claim. 


Q. Mr. Peffley, I believe vou said vou went to 
Ixester and asked him about taking up a tim- 
ber claim? 

A. Ye@Ss, sir. . 

Q. And he told you that there were some 
parties leaving in a few days? 

A. Yeswsir. 

Q. And then did you ask him about what you 
would be able to make-out of it? 

A. Why, T naturally wonld; IT believe I did. 

Q. And he told vou that you ought to be able 
to make $150.00 out of it? 
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A. No; he said definitely; he said, “It will 
be worth $150.00 to vou.” 


On page 1208 the witness testifies in relation to 
the evidence he gave at Boise in the criminal cases: 


Q. Iwill ask vou if you testified in substance 
as follows: “Question. I believe vou said you 
went to Mr. Kester and asked him about it?” 
Answer. I met him on the street and asked him, 
ves, sir.” “Question. And you asked him some 
thing about the value of the claims?” “Answer. 
Ww ell, T asked him what we would get out of it 
in case we took claims.” “Question. And he 
said it ought to net you about $150.00?" “An- 
swer, Yes, he said it would net us about $150." 
Is that about the facts? 

J SSS 

Q. You don't remember the exact language 
that was used either by vourself or by Mr. Kes- 
rer? 

A. No. I don’t remember exactly the words 
that was said. 

QO. But that is the substance of it? 

A. He conveyed the idea that we would get 
$150.00 out of it. 


The Court will observe that counsel takes the posi- 
tion that Wenn W. LPefflev was solicited by Kester 
to file upon «a claim, while the witness testifies him- 
self that he went voluntarily to Kester and asked 
Kester to locate him upon a tract of land. 

We can see nothing in the evidence of Wenn W. 
Peffley inconsistent with that testified by Mr. Kes 


ter, and nothing that will bear out the contention 
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that Ixester solicited Peffley to file upon a tract of 


land. 


ANDREW J. SHERBURN. 

On page 38 of counsel's brief he refers to the evid- 
ence of Andrew J. Sherburn, and contends that Mr. 
Dwyer solicited Sherburn to file upon a tract of land, 
the evidence of Mr. Sherburn appearing at page 
1214 of the record, and the cross-examination of Mr. 
Sherburn apeparing at page 1216 of the record, 


wherein the witness testifies: 


CROSS EXAMINATION 


Q. Dr. Dwyer is quite a fellow to joke, is 
he not, Mir. Sherburn? 

A. Yes 

Q. Asa matter of fact, he knew that vou had 
lived here for a long time, didn’t he, Mh. Sher- 
burn? 

fhe WIESE ISTO8s 

Q. Iknew that von were acquainted with the 
Register and Receiver? 

A, eer. 
Q. IXnew that von had proved up on two claims 
before? 

Ay Wes ci: 

Q. And he knew that vou was favorably 
known and stood reasonably well in the contr 
munity? 


- eS tl 


A. It was surprising to me that he sbould 
ask me to do such a thing. 

Q. Isee. Well, asa matter of fact you huew 
that he did that more in a joke than in any other 
way, didn’t you? 

A. Yes, I think so. 


Myr. Dwyer states that he made a similar state- 
ment to Mr. Sherburn, but thai it was made in a 
joking way, and he never at any time desired that 
Mr. Sherburn file upon a tract of land, wider an as- 
sumed name or otherwise. Ther, there is no land 
of My. Sherburn’s involved in any of these actions, 
and the evidence of the witness is wholly immaterial, 
even if Mr. Dwyer had solicited him to file upon a 


timber claim, under an asstmmed name or otherwise. 


CHS INVODVING THE LAMBDIN ENTRY. 

On pages 38-39 of appellant's brief is a discus- 
sion of the Lambdin entry. We have heretofore re- 
ferred to this entry. and will not enlarge upon what 
we have there said, except to direct the Court’s at- 
tention to-the evidence of William Dwyer, appear- 
ing at page 2329 of the record, and that of George 


H. Kester, appearing at page 3160 of the record. 
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THE SHAEFFER ENTRY. 

On pages 39 and 40 of appellant's brief is a re- 
ference to the Shaeffer entry. We have heretofore 
referred to this entry, and will not enlarge upon 
what we have there stated, except to call the court’s 
attention to the evidence of George H. Isester, 
pages 5165 to 3166 of the record, in which the wit- 
ness testifies : 


A. Mr. Shaeffer came to me one day and said 
that he had been talking with Mr. Dwyer about 
getting a timber claim, and said that he hadn't 
the funds necessary to pay for the land, and 
wanted to know if I would joan him the money 
to pay for the land, and later he came in one diy 
and said that it was time for him to prove up, 
and wanted the money to pay for the land at the 
land office, and I took his note for the amount 
that he would require, and either that day or 
the next day he came and handed me the final 
receipt from the Jand office for the purchase of 
the land, simply, I suppose, to hold as a sort of 
security for the loan; and within a short time 
after that I purchased the land from him, after 
looking the matter up and seeing what sort of a 
claim he had. 

Q. Did you hear his evidence wherein he stat- 
ed that you paid his expenses up to the land? 

A. I never paid any expenses for him of the 
land; I remember that he used to get advances 
against his salary, he did on several occasions. 

Q. His salary as janitor of the bank? 

A. As janitor of the bank; yes. 
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Q. Did you ever have any conversation with 
him that you would give him $100.00 for his 
right and you pay all expenses? 

A. No, sir. 

Q. Did you hear the evidence of Clarence 
Robnett wherein he stated that he overheard a 
conversation between you and Shaeffer, wherein 
he stated that you agreed to pay him $100.00 for 
his right and him deed the land to you. 

A] Wes, sir. 

Q. Did you ever have any such conversation 
as that? 

iN. INO, sir. 

Q. When was it that the negotiations began 
for the purchase of the Shaeffer land, in relation 
to the time he made final proof? 

A, After he had made final proof. 

Q. And you agreed on the price, did you” 

A. Yes, sir. 

And you paid the purchase price? 

A. Yes, sir. 

Q. What disposition have you made of that 
land? 

A. That land has been sold? 

Q. Do vou remember to whom it was sold? 

A. I think that land was sold to the Potlatch 
Lumber Company. 

Q. And you received the purchase price, did 
vou? 

A. Yes, sir. (Page 3167 cf the record). 


THE MARIS ENTRY 
On page 41 of his brief, counsel refers to the entry 
of Carrie D. Maris. We have heretofore referred to 


and discussed the evidence in support of and against 
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the regularity of this entry, aud will not enlarge upon 
what we have there stated, save and except to call 
the Court's attention to the evidence of George H. 
Ixester, appearing at page 3167 of the record, and 
the evidence of William Dwyer, appearing at page 
3333 of the record. On page 3167 the defendant Kkes- 
ter testifies: 


Q. What do you know, if anything, concern- 
ing Carrie D. Maris acquiring title to a tract of 
land? 

A. I know nothing whatever about her ac- 
quiring title to the Jand, and the first that I had 
to do in any respect with that land was when 
Robnett came to me one day at the bank and saia 
that he had a claim up there the other side of 
Pierce City, near the forest reserve, that he had 
been offered $1,500.00 for, by Mr. Cameron, I 
think he said, and that he had been holding the 
land for $1,600.00, that it was a pretty ‘good 
claim, and he felt that it was worth more than 
$1,500.00, and that he didn’t want to sell it for 
$1,500. 00, but that he felt like he had to sell it, 
and Ww anted to know if I wouldn't look the mat- 
ter up and see if £ couldn’t pay him $1,600.00 for 
it. And I think I called Mr. Dwyer up, I think I 
got in communication with Mr. Dwyer at Pierce 
C ity, and asked him to go out over that land and 
make a report as quick as he could on it. And 
he went out and looked the land over and came 
back and reported to me that it was a good buy 
at $1,600.00: and I then told Robnett that T 
would buy the claim for $1,600.00. He would 
have been very elad and willing to have sold it 
for $1,500.00 if I wouldn't have peid him the 
$1,600. 00, as far as that is concerned, but I felt 


that it was worth $1,600.00, and I was willing to 
pay the $1,600.00, and the transaction was clos- 


ed, and that is the very first that I knew about 
it. we OF Kk ok 


Q. Did you have any notice or knowledge of 
any prior agrement that he had for the pur- 
chase of the land before she made her final 
proof 

A. No, sir. 


In support of the evidence of Mr. Isester, Mr. 
Dwyer testifies to substantially the same state of 
facts relative to Kester’s calling him up, asking him 
about the claim, his making an estimate of the tim- 
ber thereupon, and his report to Mr, Kester. (Page 
Joo of the record. ) 

In relation to the William B. Benton entry, ap- 
pearing on page 43 of appellant’s brief, the Joel H. 
Benton entry appearing on page 4, the Robertson 
entry appearing on page 43, the Ferris entry ap- 
pearing on page 51, it is sufficient to say that these 
entrymen are in conflict with Robnett, and the only 
evidence in support of the charges in the bill in 
relation to these entries is the unsupported evid- 
ence of Clarence W. Robnett; and inasmuch as the 
defendants’ evidence is supported by that of the 
entrymen themselves, we do not feel called upon to 
reply to counsel's brief in relation to these entries. 

We have heretofore referred to the evidence in 


relation to the Hansen entry, appearing on page 
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34 of counsel‘s brief, the Waldman entry, appearing 
on page 57, the Little entry, appearing on page 60, 
the Tlerrington entry, appearing on page 63, the 
Pierce entry, appearing on page 67, the Bashor 
entry, appearing on page 68, the Long entry appear- 
ing on page 71 the John H. Long entry, appearing 
on page 73 .the Benjamin F. Long entry appearing 
on page 75, the Morrison entry appearing on page 
78, the Hyde entry apeparing on page 79, the ferris 
entry appearing on page 81, the Robertson entry, 
appearing on page 84, and the Gammon entry ap- 
pearing on page 8&8, all of appellant's brief, and we 
do not feel called upon to add to what we have here- 
to fore said. It is sufficient, however, tu state that 
the entrymen are all in conflict with the witness 
Robnett, and the only evidence in support of the 
charges of irregularity or fraud in relation to these 
entries is the unsupported evidence of the star wit- 
ness Clarence W. Robnett. 

Robnett says that he made an offer to and did sell 
these lands to the defendants. That prior to mak- 
ing the sale he told the defendants of the manner 
in which he acquired the lands, the irregularity m 
the proceedings, and the prior agreements with the 
entrymen. It is unreascnable to suppose or pre- 


sume that Robnett was trying to sell these claims to 
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the defendants, and trying to obtain the best price 
he could for them ,and would, at the same time, tell 
the defendants of irregularities, fraud and prior 
agreements in relation to the acquisition of title to 
the lands. We do not believe the Court will be in- 
clined to lend any weight to the evidence of Robnett 
in support of the various charges. 

See evidence Robnett p. 9338-9339-2340-2341-2342. 
On page 2639 Robnett admits that he testified in 
the first criminal cases and his evidence is the re- 
verse of what it is here, also p. 2521-2551 to 2636 of 


the Record. 


Vem ARY OF EVIDENCE CONCERNING THE 
ROBNETT GROUP. 

From page 91 to page 109 of appellant's brief is 
an argument under the heading “Summary of Evid- 
ence concerning the Robnett Group.” 

We have heretofore presented our argument con- 
cerning the Robnett eutries, and do not feel called 
upon to enlarge upon what we have heretofore said. 
We, however. call the Court's attention to the fact 
that the only evidence as to irregularity in connec 
tion with the Pierce, Morrison, Hyde. Hanson, Little. 


Herrington, Bashor, the three Longs, Ferris, Lewis, 
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Gammon, Robertson, and Nelson entries, is the un- 
supported evidence of Robnett. . An examination of 
the evidence of Little, Lewis, Gammon, George Ray 
Robinson and others will show that the defendants 
purchased their claims with a great deal of reluct- 
ance. That each thereof applied te the defendants re- 
peatedly in an effort to sell their claims, and were re- 
quested by the defendants to see other timber buyers 
and endeavor to sell to some one else. After re- 
peated efforts, and giving options to various parties, 
they were unable to sell, and finally sold to the de- 
fendants. 

In relation to the Maris entry, the evidence oY 
Carrie D, Maris is that Robnett made repeated 
efforts to sell the land. The witness sat in the 


ry 


Directors’ room of the Lewiston National Bank, 
heard Robnett call up Nat Brown from Moscow, a 
timber buyer, and other parties, in an effort to seil 
the land. It was some time aftes these repeated 
efforts that Robneti finally sold the land to the 
defendants. 

Likewise the evidence is conclusive that after re- 
peated efforts on the part of Robnett to sell the Han- 
son claim to other parties, it was finally sold to the 


defendants, 
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On page 95 counsel again departs from the record, 
and copies certain portions of the evidence given in 
another case. The lower court decided the case upon 
the evidence as he found it in the record, and not 
upon the imagination that some state of facts 
other than that appearing from the record. Then, 
it is no offense to make a hazardous loan and receive 
a bonus therefor for taking the chance, if the bor- 
rower is willing to pay the bonus, and the party who 
loans the money is willing to take the chances. None 
of this money went to Kettenbach. In a few in- 
stances where loans were made for his relatives, 
the money went to the reiatives. In other instances 
it is not clear who received the bonus, and it is not 
unlikely that a portion of the same, cr all thereof, 


went to Robnett. 


(ie PALERY AND COLBY GROUP, 

We have heretofore referred to this group of en- 
tries, copied at length in this brief the evidence of 
Colby, Emery, Kester and ixettenbach, and believe 
that the same is sufficient to overbalance the unsup- 
ported evidence of Robnett. 

On page 114 of appellant's brief is a reference to 


the Cornell entry. As we have heretofore stated, it 
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is a question whether the Court will believe Cornell, 
under existing conditions, and in view of the fact 
that he exhibited such a high degree of prejudice 
against the defendants, when his evidence is im- 
peached by that of William Schultz and of Ab Mas- 
ters, or whether the Court will believe George HH. 
Kester, whose evidence in relation to this entry ap- 
pears on pages 3161 to 3164 of the record, and Wil- 
liam Dwyer, whose evidence appears at page 3250 
of the record. Then, this claim has long since been 
sold to an innocent purchaser, without notice of any 
irregularity, if any such did exist. 

On page 121 cf appellant's brief appears a refer- 
ence to what is termed or called “The Line-up.” The 
evidence of Dwver in relation to this matter ap- 
pears at pages 2308-5316 of the record. On page 
9207 the witness details the manner in which the 
lands were cruised, and on page 3308 the witness 
testifies that certain lands which he had cruised 
were covered with Skuse scrip—scrip laid by J. J. 


Skuse—and the lands the witness went to select fer 


the State were covered with this Skuse scrip; and 
this State selection was made in 38-5, East. That 
the instructions from Mr. Goldsmith, under whom 
the defendant Dwyer was working, were that he 


should select land in a body to be covered with the 


IO 


State’s filings, and these selections were made in 
38-5, East; and at the bottom of page 3305 the Wit 
ness testifies that he furnished Mr. Goldsmith with 
the minutes and the estimate of the land for the pur- 
pose of the State's filings; and on page poe sic s- 
tifies to the mamner in which this land was covered 
with Stone and Timber filings, in which he testifies: 


“Q, Now, what subsequently became of that 
land. 

A. Why, I filed timber and stone 

Q. Just wait a minute. Was this scrip—this 
Skuse scrip—who was it laid that Sqr 

he Ss, P. Witzgerald. 

Q. Now, was that land taken by the State? 

ie No, sir. 

Q. Now, did Kester and Kettenbach lay any 
scrip in this sane township, subject to the 
State’s rights? 

A. Not in that township. They did in 39-5, 
and 40-6. 

Q. And did you cruise that at the same time? 

A. No. Mr. Lafferty cruised that. 

Q. Lafferty cruised that? 

A. Yes, sir. 

Q. And did the State select the lands that 
were filed on—that the scrip filings covered, or 
Kester and Kettenbach subject to the State’s 
rights? 

A. Yes, sit. 

Q. Now, what subsequently became of this 
land that was filed on that was covered by the 
Skuse scrip? 

A. Why, I filed timber anc stone entries over 
TH 
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Q. Now, can you name some of the people 
that you located on that land? 

A. Why, I located Mr. and Mrs. Hopper, t 
think, Miss Elizabeth Ixettenbach, Mrs. White, 
Jackson O’Keefe—well, there are some more, 
but I can't recollect who thev are. 

@. And that same land vou hac furnished 
Mr. Goidsmith with the minutes of it and your 
estimate of it for the State to file on before? 

A. Wesvisir: 

Q. Now the people that vou located on that 
jand, how did they come to file ahead of the 
Skuse serip? 

A. How did they? 

Q. The Skuse scrip, as T understand vou, was 
laid before the land was subject to entry, but 
laid subject to the State’s rights. Now, how did 
the stone and timber claims come to be filed 
ahead of the scrip? 

A. Why, the serip was rejected. but if the 
scrip owner had got in ahead of the timber and 
stone entrymen and reappHed for that land, 
why he would have what they called kept the 
scrip alive: thev couldn't reject it after the 
State’s right had been exhausted: the first one 
that came with the application got the land, 
either the timber and stone. or you could have 
put the scrip on it if vou wished. 

Q. Did vou hear the evidence of the witness 
Joseph H. Prentice, of Clarkston, that he was 
fifth in line. and S. P. Fitzgerald offered him 
$500.00 for his place in the line? 

A. Yes. sir: I was there. 

©. Was that the same 8S. P. Fitzgerald that 
laid this Skuse scrip? 

vA. Yes, sir. He sent another man there to 
break through the line. He sent a man by the 
name of Kays the same day. 


- J _ 


Q. And as I understand you to say, you had 
cruised that Jand before you went up there with 
Mr. Goldsmith? 

A. Oh, yes; I had worked in there a couple of 
vears. 

Q. Did vou hear the evidence of J. C. Jansen 
relative to the timber on a portion of this land, 
or that the State could have gotten better land 
than it got in this section? 

ie es, Sir. 

Q. What have you to say about that? 

A. Why, he don't know what he is talking 
about. 

Q. And vou was in that country when Jan- 
sen claims that he was in there and cruised this 
land? 

A. Jn the winter of 1903 and 1904? 

Q@. Yes. 

A. That was the winter that we was working 
for the State. We never saw a track in there— 
not a mark—never met a homesteader.” 


It thus appears from the evidence of Mr. Dwver 
and the land office records showing the filing of this 
Skuse scrip, that this land was originally cruised 
and the minutes furnished the officers in charge of 
the State’s selections, and it was supposed they 
would select that Jand. That the witness had 
cruised other lands upon which scrip was laid for 
Kester and KRettenbach, subject to the State’s rights. 
That the State finally came and selected the land 
upon which Kester and IWettenbach had laid the 


scrip, and did not take the land which Mr. Dwyer 
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had cruised for the State, and of which he had fur- 
nished the officers the minutes. That upon this land 
scrip was laid for John J. Skuse by S. P. Fitzgerald, 
who offered Joseph H. Prentice $500.00 for his place 
in line. If counsel’s contention that the land upon 
which the timber and stone entrymen filed is the best 
land, it is clear that if the timber and stone entry-. 
men had not held their places in line, and filed their 
timber and stone entries upon it, that it would now 
be in the hands of the Timber Trust, where it ap- 
pears that the officers in charge of this prosecution 
are seeking to place it. It seems to me that it was 
the Timber Trust which tried to, and did, work the 
State’s officers—and by this T do not mean Mr. Gold- 
smith, but the officers who had in charge the filing 
upon the State’s lands, Mr. Jackson and Mr. Laf- 
erty. We do not charge this was done, but the record 
convinces us that no consideration was shown de- 
fendants—but consideration was shown Fitzgerald, 
who had charge of the Skuse scrip. 

On page 124 of appellant's brief is another refer- 
enec to the line-up at the Land Office, and on page 
125 appears the names of twenty-five entrymen who, 
it is claimed, appeared in that line-up. Out of these 
twenty-five it appears that the defendants have not 


purchased the claims of Geo. H. Kester, Elizabeth 
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Kettenbach, Elizabeth White, William J. White, Ma- 
mie P. White, Martha E. Hallett, or Edna P. Kxester. 
That the claims of Hattie Rowland, and of Frances 
A. Justice were purchased by Kittie E. Dwyer, leav- 
ing only ten of the claims that were purchased by the 
defendants Kester and Kettenbach; and we call the 
Court's attention to the evidence of Joseph M. Mol- 
loy, appearing at page 2014 of the record, wherein 
it appears from undisputed evidence that there were 
in line forty-two entrymen. The defendants could 
not have been doing a wholesale business in the mat- 
ter of purchasing claims, notwithstanding the fact 
that Dwyer obtained a location fee from the most of 
them. 

We respectfully submit that the conclusions 
drawn by counsel that this line-wp was organized by 
the defendants for the purpose of purchasing the 
claims, and that a prior agreement existed with each 
thereof, is far-fetched, unwarranted by the undis- 
puted evidence, and unsupported by any fAct Onscite 
cumstanee in the case. 

At the bottom of page 125 of appellant's brief 
counsel makes the broad statement that each entry- 
man was induced to make the entries, either by Ises- 
ter, Kettenbach, or Dwyer, personally, or by their 


agents. We inquire what evidence thereis that the 
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defendants induced Jackson O'Keefe to make the 
entry, or Charles W. Taylor, or Joseph H. Prentice, 
er Edgar J. Tavlor, or Edgar H. Dammarell. It 
appears that O’lNeefe applied to the defendants, and 
especially to Dwyer, to locate he and his nephews 
upon a timber claim. 

George H. Ixester filed upon a timber claim himself. 
The evidence of Guy L. Wilson and of Ella Wilson, 
his wife, is that they went to Dwyer's home and 
asked Dwyer to locate Mr. Wilson upon a timber 
claim. The same condition appears in relation to 
the entry of Frances A. Justice. She induced Dwyer 
to locate her upon a timber claim, and paid him a 
location fee. The same condition appears in rela- 
tion to Elizabeth Kettenbach, Elizabeth White, Wil- 
liam J. White and Mamie P. White and Martha E. 
Hallett, Daniel W. Greenburg, David S. Bingham, 
Hattie Rowland and William McMillan. There is 
absolutely nothing to justify the statement that the 
defendants induced these entrymen and entryvwomen 
to file upon a timber claim. 

Likewise the statement on page 126 of appellant’s 
brief, where counsel states that Martha E. Hallett 
and the kinsfolk of Kester and Kettenbach still hold 
the title to the entries made by them, for the benefit 


of said defendants. This assertion is unsupported 
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by the evidence, and is contradicted and refuted by 
the evidence of the entrymen and entrywomen them- 
selves. 

On page 169 is a reference to the evidence bearing 
upon all of the entries in the line-up. We call the 
Court's attention to the evidence of J. M. Molloy, 
appearing at page 2014 of the record, for the purpose 
of showing that counsel has not referred to one-half 
of the entrires of the parties in the line-up; and 
again repeat that there are very few of the entries in 
the line-up which were purchased by the defendants 
Ixester, IKXettenbach and Dwyer. 

On the same page of appellant’s brief is a refer- 
ence to the deposit slip offered in evidence. and a dis- 
cussion of the evidence in support of the same, which 
we have heretofore considered, and our discussion 
and argument and copy of the evidence appears else- 
where in this brief, and we will not enlarge upen 
what we have there stated. 

On page 174 is a discussion under the head of 
“Hvidence Concerning the O'Keefe Group and the 
Kester, Kettenbach and Dwyer Group (“The Line- 
up). 

We do not care to enlarge upon what we have 
heretofore stated concerning this matter, but call 


the Court's attention to the evidence of William 
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Dwyer, appearing at page 3319 of the record, as well 
as the evidence of Frances A. Justice, wherein it 
appears that David Justice, husband of Frances A. 
Justice, went to the land for the purpose of examin- 
ing the same and taking a timber claim. That the 
timber was not of a good quality, as he viewed it, and 
he therefore did not take a timber claim. This is a 
circumstance showing that the contention of counsel 
is unfounded in fact, and strongly supports the evi- 
dence of the defendants and the witnesses who have 
testified in their behalf. If there had been a prior 
agreement for these various entrymen and entry- 
women to sell their rights, and to take up a piece of 
land and transfer it to Kester and Ixettenbach for a 
specified sum, what difference would it have made to 
David Justice whether or not the timber was yvalu- 
able? He would have taken the land just the same. 
But in view of the fact that he did not consider the 
timber sufficiently valuable to pay him to take a 
piece of land, pay the purchase price, and pay 
Dwyer a location fee, and did not take a claim, it is 
a circumstance which strongly supports the evidence 
of the defendants that no fraud or irregularity ex- 
isted in. the acquisition of title to the land. 

On page 177 of appellant's brief is a discussion 


under the heading of “Ixester and Ixettenbach secure 
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appointment of Dwyer to assist in making State 
selection in said Township.” This assertion is based 
wholly and entirely upon the unsupported evidence 
of Clarence W. Robnett, which is contradicted, im- 
peached and denied, not only by the evidence of each 
of the defendants but by that of Goldsmith. On page 
2968 of the record Mr. Goldsmith testifies concerning 
the evidence of Clarence W. Robnett wherein Rob- 
nett testified that Mr. Kettenbach called Mr. Gold- 
smith into the bank and said to him: 


oA * * * Wp, Goldsmith, what I sent for you 
for was to see if we couldn't arrange to appoint 
Mr. Dwyer as one of your selectors To cruise the 
timber and make the selections for the State,’ 
Aud Mr. Goldsmith says, “Well, I really don’t 
know how I can do that, but T will see.’ 

Q. Did you have any such conversation as 
that? 

”. No, sir; 1 did not.” 


In response to the other statement made by Rob- 
nett, Mr. Goldsmith testified as follows Page 3268 
of the record: 


“. Well, he said Mr. Dwyer was out of the 
State, and there might be objections to it, eunldl he 
thought that perhaps already there had been 
people spoken to by Mr. Jackson for that posi- 
tion, but if he could arrange it he would do so. 

Q. Did you have any such conversation as 
that with Mr. Iettenbacb? 

A. No, I didn't. I employed Mr. Dwyer on 
my own responsibility, on Mortz’ recommenda- 
tion.” 
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On page 3269 is another reference to the evidence 
given by Robnett, wherein Robnett stated that Ket- 
tenbach stated to Goldsmith as to Dwyer being a 
resident of the State of Washington, which is across 
the line, and Clarkston was practically the same as 
Lewiston, and that Dwyer was operating up in the 
timber, and that would not be any reason why Gold-. 
smith should not get a man across in Clarkston, to 
which Mr. Goldsmith answered: 


“A. No, sir; that is absolutely 7alse—abso- 
lutely false.” 


On page 3270 is also the evidence of Mr. Goldsmith 
contradicting that given by the witness Robnett. 

On page 3316 appears the evidence of William 
Dwyer, wherein he denies that he ever had any con- 
versation with Mr. Goldsmith or with Mr. Ketten- 
bach concerning his appointment as State Land Se- 
lector, and details how he came to be appointed, and 
in response to the following question : 


“Q. Iwill ask you, Mr. Dwyer, if you ever at 
any time made any suggestion to Mr. Goldsmith 
that he leave out any particular lands for the 
purpose of enabling vou to locate timber and 
stone entrymen upon them? 

A. No, sir I never did. 

(J. And did you leave out any valuable lands 
for that purpose, or for any other purposes,when 
you was cruising the land for Mv. Goldsmith? 

A. No, sir. He had a record of all the lands 
that was cruised, excepting this plat of 89-4 here. 


PAL 


Q. And you worked undey his directions all 
the time? 
Pweeres cir, * * * 


On page 3317 appears the evidence of Mr. Dwyer 
that his selections were afterwards checked over by 
the State, and that no objection was found to them, 
and that they contained the most valuable land of 
any selections ever made by the State. 

The argument and contention of counsel in rela- 
tion to the securing of the appoitnment of Dwyer, so 
as to enable the defendants to make the State land 
selections, and better facilitate the filing of timber 
and stone entrymen thereupon, is unsupported by 
the evidence, and we do not believe the Court will 
fee] that it should take or accept the unsupported 


evidence of Clarence W. Robnett in relation thereto. 


KESTER'’S ATTEMPT TO INFLUENCE ACTION 
OF CHIEF CLERK OF LAND BOARD. 

On page 180 of appellant's brief is a reference to 
the evidence of Mr. Jackson, which was read into the 
record over the objection of the defendants, and 
which now appears in the record, it not having been 
taken in accordance with the statute for the taking 
of such deposition, but, however that av be, there 


is no evidence which justifies the statement of coun- 
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se] that Ixester attempted to influence Mr, Jackson. 
Ixester’s version of his meeting Mr. Jackson 1s set 
forth at page 3175 of the record, and is a full and 
complete explanation of any inference which might 
be drawn from Mr. Jackson’s statements. 

It appears that Fitzgerald, Skuse, and other well- 
known representatives of the Timber Trust, did in-- 
fluence Mr. Jackson, and induced him to jeave out of 
the State’s filings what counsel now contends was 
the most valuable land, and induced him to select for 
the State those lands upon which Kester and Ixetten- 
bach had offered scrip, and left what counsel con- 
tends were the best lands for the Timber Trust, and 
scrip was laid upon those lands by Fitzgerald, acting 
for Juhn J. Skuse; and when this was brought to the 
attention of Dwyer he then arranged the tine so that 
the parties whom he had taken to the land, and who 
had agreed to pay him a location fee, could file on the 
land which was covered by the rejected Skuse scrip, 
and which Fitzgerald made such a desperate effort 
to re-lay before the Timber and Stone entrymen 
could have an opportunity or a chance to file. 

In view of the circumstances, counsel’s argument 
will certainly find as little favor with this Court, 


as it did with the lower Court. 
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DWYER CONTESTS. 

On page 181 of appellant's brief is a reference to 
certain contests filed by the defendant William 
Dwyer. 

We have heretofore stated that Dwyer was a tim- 
ber cruiser; had gone in and cruised out certain 
Jands; the manner in which the cruising was done ; 
that he had arranged to locate certain Timber and. 
Stone entrymen upon the lands for a consideration, 
in some instances $100, and in seme instances $200. 

On page 3362 of the evidence of Dwver appears a 
reference to the homesteads which were filed, and 
that these homestead entrymen were conducted to 
the land in charge of Fitzgerald and one Jensen, and 
on page 183 of appellant's brief is a reference to the 
entries of Walter Williams, Albert J. Flood, Wil- 
liam R. Lawrence, and others. A reference to the 
evidence of T. H. Bartlett, Register, page 3053 of the 
record, appears the affidavit of Walter Williams in 
which he states, under oath, that he made settlement 
upon the land March 15, 1903. On page 3055 of the 
record appears the affidavit of Albert J. Flood, 
wherein he states, under oath, that he made a settle- 
ment upon the land on the same date. On page 1028 
of the cross-examination of Walter Williams, it ap- 
pears that he testified when upon the stand as fol- 


lows: 
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“Q. When did you go upon this land, Mr. 
Williams? 

A. Well, sir, I couldn't say the exact date; it 
was just a little while before we filed. 

Q. How long before you filed? 

A. I couldn't say exactly. It couldn't have 
been over a couple of weeks, though, I don't 
think.” 


The filing papers show that he filed on the 24th 
day of February, 1904. 

On page 1014 of the record the witness Albert JJ. 
Flood testifies : 


©. As a matter of fact, you had not resided 
there 60 days, had you? 

A. NO. 

@. You had only stayed overnight there? 

A. That see. 

Q. And vou don't know whether vou stayed 
on your claim or Walter Williams’?” 

A. Oh, ves: T knew the numbers of the land 
where I was in. 


And on page 1015 the witness Flood testifies that 
he intended to change his homestead filing to a Stone 
and Timber. That he filed a homestead on it to de- 
feat the State’s rights; and on page 1013 the witness 
testifies, in substance, that he knew it was necessary 
to make an affidavit that he had established a bona 
fide residence upon the land, and had resided there 
for more than sixty days prior to the time the land 
was subject to entry, in order to defeat the State’s 
rights. His affidavit was false. As Mr. Dwyer had 
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eruised out this land, and had arranged to locate 
Timber and Stone entrymen upon it, he did not con- 
sider that it was right or just for Skuse, Fitzgerald, 
Jensen and others to induce entrymen to make a 
false affidavit, that they had established a bona fide 
residence upon the land and had resided there for 
more than sixty days pricr to the time the land was 
subject to entry, in order to defeat the State’s rights 
and also defeat Mr. Dwyer and the many Timber 
and Stone entryvmen who had agreed to pay a fee for 
being located upon the land. 
On page 3056 Mr. Bartiett testifies: 


“MER, TANNAHILL—Q. Mr. Barilett, T show 
you a list of the homestead filings that were 
made in the United States Land Office I*ebru- 
ary 24, 1904. and ask vou to examine it and tell 
us how many of those made proof, homestead 
proof. 

A. The only entrymen who made homestead 
proof were Thomas J. Root. of Orofino, Tdaho, 
for the east half of the northwest quarter, the 
northwest quarter of the northwest quarter of 
section 27, the northeast of the northeast of sec- 
TLoM 2S . township 40, north, range 5 east; and 
Thomas L, Harris, of Orofino, for the south half 
of the northwest quarter of section 25, and the 
southeast of the northeast and the northeast of 
the oevuier) st of section 26, township 37 north, 

range 5 east. 

Q. i will ask vou if vou have examined your 
records to ascertain whether or not the entry- 
men named on this list, named Ferdinand Roos, 
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Jv... and concluding with the name Anton Whol- 
en, are homestead entrymen who made their 
entry February 24th, 1904, according to the rec- 
ords of the land office. 

A. T haven't examined the records with the 
view of ascertaining when these entrymen fited, 
as to whether they made proof or not. 

MR. TANNAHITILL: This is the one we stipu- 
lated on up there, Mr. Gordon, at the time I fur- 
nished vou the list of the timber and stone en- — 
tries that Joe Molloy identified. Te identified 
these as the homestead entrymen. 

MR. TANNAHILL: We offer in evidence the 
list of homestead entrvmen referred to by the 
witness, designated as list of homestead filings 
made in the Lewiston land office February 24, 
1904, beginning with the name Ferdinand Roos, 
Jr.. and concluding with the name Anton 
Wholen. 

Said list was thereupon marked by the Re- 
porter as Defendants’ Exhibit No. 5A.” 


This list appears at page 4164 of the record, ana 


ageregates fifty-four homestead entrymen. On 
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cross-examination the witness testifies: 


“Q. What became of those entries upon which 
the proof was not offered? Were they subse- 
quently entered by the same people under tim- 
ber and stone entries? 

A. Some of them were. I have marked those 
entries that were thus entered with T. & S., and 
the date the proof was made. 

Q. Were they by the same persons? 

A. By the same people; ves.” 


It thus appears that it was not the defendants 


who were seeking to defraud the State, and who were 
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seeking to defraud the honest Timber and Stone ap- 
plicants, but it was Fitzgerald, Skuse and Jensen 
who induced these people to make a faise affidavit 
for the purpose of subsequently relinquishing the 
land and filing Stone and Timber entries thereupon, 
or relinquishing so that the Timber Trust, by its 
representative, John J. Skuse, could lay scrip there- 
upon. 

On page 217 of appellant's brief appears a discus- 
sion of the records of the Lewiston National Bank In 
veference to the account of Harvey J. Steffey, and 
wherein Steffey drew checks upon his account for (ie 
yayvment of the purchase price of the land; and on 
page 218 of appellant's brief is set forth the record 
of the bank in relation to the various notes given by 
Steffey and the condition of his account. If this 
evidence proves anything, it proves that Steffey 
drew checks upon his account for the payment of the 
purchase price of these lands: that from time to time 
his account was overdrawn; that he gave notes to 
cover his overdrafts: that when a settlement for the 
claims was made the money was deposited to Stet- 
fey’s account, and that he received the full amount 
of the purchase price named as a consideration in 
the deeds. There is also a reference to certain notes 


taken up by Kester and Kettenbach. The evidence 
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also shows that on December 28, 1907, a check was 
charged against the account of Kester and Ketten- 
bach for the same amount for which the Sieffey notes 
were given, $3979. With regard to this transaction, 
Mr. Ixettenbach in explanation states that during 
the period that these loans were made to Steffey, 
the latter was the owner of two valuable timber 
claims, and, as such, had a certain rating with the 
bank for the purpose of securing loans, and his 
credit was deemed satisfactory to a certain extent. 
That this was perfectly good business, and that Mr. 
Kester and Mr. Kettenbach, by virtue of their posi- 
tious, in the bank, were justified in extending this 
credit. Mr. Iwettenbach explains that after he and 
Mr. Ixester retired from the bank, Myr. Frank W. 
Ixettenbach, the then President, was not altogether 
satisfied with these Steffey loans, and to satisfy My. 
Frank W. Kettenbach, and to settle the matter up, 
Mr. Ixester and Mr, Kettenbach simply bought up 
Mr. Steffey’s paper, and paid for it, thus fully ex- 
plaining the showing made by the books. Mr. Ket- 
tenbach further explains that My. Steffey subse- 
quently sold his claims, thereby destroying his credit 
and failed to take up all ef his paper, and that some 
of it is still unpaid, and My. William F. Iettenbach 


and Mr. Kester have charged it off to profit and loss. 
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Evidence of William F. Kettenbach page 3771-3774 
of the record. 

The incident simply illustrates that Mr. Frank W. 
Kettenbach’s dissatisfaction with the loan was well- 
founded, and that My. Kester and Mr. William F. 
Kettenbach did a very creditable thing in taking off 
the bank's hands doubtful paper which as officers of 
the bank they had sanctioned. As the matter turned 
out, the bank would have suffered a loss had they 
not done so. Instead of permitting this to happen, 
they took the paper themselves and sustained the 
loss. The incident reflects very favorably on the 
character and integrity of Mr. William FF, Inetten- 
bach and Mr. Kester, and falls far short of bearing 
out the imputations which no doubt induced counsel 


for complainant to introduce this evidence. 


AFFIDAVITS OF ENTRYMEN IN THLE 
STEFFEY GROUP. 

On page 223 of comusel’s brief is a discussion under 
the heading of “Affidavits of Entrymen in the Steffey 
Group,” wherein counsel complains that the defend- 
ants obtained affidavits from the entrymen as to the 
conditions under which they filed upon the land, and 


also vefers to the defendants procuring affidavits 
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from Charles W. Taylor, Edgar H. Dammorrell, 
Edward J. Taylor and David S. Bingham. We feel 
that the officers in charge of the appellart’s case are 
the last ones who should complain concerning the 
procuring of affidavits from entryvmen and entry- 
women. We will say, however, that the record does 
not show that we indicted entrymen, threatened to 
send them to the penitentiary, ner threatened with 
indictment those who were not indicted, and after 
getting affidavits and testimony dismissed indict- 
ments. All of the atfidavits made for the defendants 
were made freely and voluntarily, and the defend- 
ants have just as much right to procure the affida- 
Vius-Or entrymen, or of anyone else, as has the appel- 
lant. There is nothing concerning the procuring of 
those affidavits which would subject the defendants, 
or anyone, to criticism, save and except, possibly, 
Harvey J. Steffey himself. 

It seenis to be the theory of counsel that the entry- 
men should not be believed, save and except when 
’ they testify favorably to the appellant. Jf the direct 
evidence of the entryman who appeared for appel- 
Iant is to be considered their cross examination 
should also be considered. The eutryvmen under- 
stood that thev had the absolute power of disposi- 


tion over the lands themselves. They were satisfied 
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that they could sell to whomsoever they chose, and 
the mere fact that the defendants, being extensively 
engaged in the timber business, purchased large 
numbers of these entries in the open market, merely 
goes to show that they paid the best price that the 
entrymen were able to realize, and has certainly 
little weieht, if any, in establishing that prior agree- 
ment which is denounced by the statute. In a large 
majority of cases the defendants did not want to 
purchase the lands; turned the entrymen away, 
asked them to endeavor to sell to other timber buy- 
ers, and after repeated efforts, being unable to make 
a sale, the entryinen would return and then sell to 
the defendants. Timber land at that time was of 
but little value. It was not considered a prefitable 
investment. The purchaser took chances on the 
timber being destroyed by fire; took chances on hold- 
ing it for a number of vears before being able to seli 
it again, and many things entered into considera- 
tion which made timber lands wnsalable. It was 
not necessary for the defendants to violate the law 
in order to purchase timber lands at a very low 
price. Such lands were offered for sale every day. 
There was more land offered to the defendants than 
they were able to buy, and, in view of the conditions 


existing at the time, it is improbable to believe that 
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the defendants and all of the entrymen, who are 
eood citizens, are guilty of violating the law, and it 
is unreasonable to suppose that these men and 
women who appeared and testified for the appellant 
—that they had ho agreement prior to filing 


their sworn statement, or at the time they made 


their final proof, for a sale of their lands,—have 
sworn falsely. 

As to all of the cases where the entrymen are con- 
tinuing to hold their lands, with no desire or at- 
tempt to dispose of them, counsel contents himself 
by saying that they are holding the same in trust for 
the defendants Kester, IKettenbach and Dwver. It 
is exceedingly easy to make these sweeping asser- 
tions, but the Court, we feel, will not be slow to 
recognize from the evidence that there is nothing to 
justify them, and that they are unjust, unfair, and 
without merit. We have yet to find a case which 
holds that there is anything illegal in purchasing 
large tracts of timber in the open market, and pay- 
ing the highest market price therefor, but counsel 
for appellant, to judge from his brief, would have 
us believe that the mere acquisition of a large tract 
of land by the defendants is suspicious per se, and 
starting with that premise, by skillfully misinter- 


preting little acts and words, by a system of specious 
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theories and unjustifiable deductions, he would 
make innocent acts appear wrongful, honest ones as 
dishonest, and that the whole course of action of the 
defendants in acquiring these timber lands was 
characterized by fraud and wrong. Such a frame of 
mind and feeling of heart must give counsel for 
appellant but little sympathy with the decision of 
this Court in United States rs. Barber Lumber Con- 
pany, 194 Fed. 24, wherein Judge Bean, in writing 
the opinion in the lower court, says: 


“It is just as reasonable and certainly more 
just to suppose that the entrymen Bad! 
women in making the applications to purchase, 
acted, as they each testified, honestly and in 
eood faith, than it is to conjure up some con- 
trary theory, which necessarily assumes that all 
the witnesses in this case upon that question 

erjured themselves on the trial.” (172 Fed. 
948, at page 955). 


An examination of the testimony convinces US 
that the appellant's case is founded on three princi- 
pal sources of evidence: (1) The testimony of Clar- 
ence W: Robnett, a man whose record convinces that 
he stoops at nothing to further his own nefarious 
purposes; a mau to whom lying, deceit, false oaths 
and perjury are but his ready stock in trade ii tiem: 
use but serves his purposes; a self-confessed perjurer 
and defaulter, and one whose testimonys is certainly 


entitled to the minimum weight, and especially so 
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when it becomes apparent that his testimony was 
unquestionably induced by the hope of immunity, 
not only under an implied but a direct agreement 
that he would be released from the penalty of his 
many crimes, which understanding and agreement 
was carried out, and from which crimes he was re- 
leased and pardoned. 

(2) The testimony of Harvey J. Steffey, whose 
evidence is equally unworthy of belief; who admits 
that he committed perjury, that he committed sub- 
ornation of perjury, that he violated the land laws, 
and that he committed other offenses in relation to 
the acquision of title to timber lands. 

(5) The testimony adduced under the persuasive 
influence of certain special agents through the me 
dium of coercion and the threat of direful conse- 
quences if the particular testimony desired were not 
forthcoming, and the testimony produced by reason 
of the indictment of varicus witnesses, and holding 
those indictments over them until after they had 
testified and their evidence was made a matter of 
record, and by threat of indictment in other cases. 

Using as a basis the testimony procured through 
these three sources, counsel for complainant in- 
dulges in an elaborate argument based thereon, but 


his argument is of little value when the fallacious 


character of his premises is considered, We submit 
that the testimony, taken as a whole, falls far short 
of supporting the premises of counsel's argument, 
which, starting with false premises is elaborated by 
a system of gratuitous and unwar ranted assulmp- 
tions, inferences and theories. 

A fair sample of the views which counsel fOr COM 
plainant would urge upon this court is that wherein 
he would urge this court to disregard the testimony 
given by the Government's own witnesses on their 
cross-examination, and would have the Court believe 
that their testimony on cross-examination is unwor- 
thy of belief and should not be considered, 

To a similar argument advanced in the case of 
United States rs. Barber Limber Company, 172 Fed. 
948, the Court says (at page NG2 


“Tt is insisted that the entrymen and 
entrywomen who have testified in this case, al- 
though called as witnesses by the Government, 
were hostile to it, and that their testimony 
should therefore be disregarded or viewed with 
suspicion, but there was no particular hostility 
manifested by any of these witnesses, unless it 
is due to the fact that their tstimony does not 
support the averments of the bill. The Govern- 
ment was, of course, not concluded by their tes- 
timony, but it cannot insist that they are un- 
worthy of belief or that their testimony should 
be entirely disregarded and the facts fonnd by 
the court to be contrary to what these people 
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have testified to without some evidence upon 
which to base such a conclusion. The testimony 
was competent, and, unless self-coutradictory, 
or inherently improbable, it must necessarily 
prevail in the absence of contravailing evi- 
dence.” 


Counsel's own argument is an admission of the 
unsatisfactory nature of the proof adduced by the 
Government, so counsel jays great stress on little 
things, and from them, by inferences and conclu- 
sions, endeavors to build up a case. But in so doing 
counsel runs counter to a mass of weighty decisions, 
all holding that patents of the Umited States will 
not be cancelled on any proof short of that proof 
which is clear, satisfactory and convineing. 

We have cited all the leading decisions on this 
question of cancelling patents, and we would here 
simply respectfully refer the Court to them, with a 
feeling of confidence that the proofs shown by the 
record in this case fall far short of the degree of 
proof required by those cases to entitle complainant 
to the relief sought in this proceeding. As stated by 
Mr. Justice Brewer in United States cs. Stenson, 
197 U.S. 204, 49 Law Ed. 725, queting trom the Mime 
well) Land Git case: 


“It should be well understood that only that 
class of evidence which commands respect, and 
that amount of it which produces conviction, 
shall make such an attempt successful.” 


oni 

We inquire as to whether or not the evidence of 
Clarence W. Robnett is that class of evidence which 
commands respect? We have heretofore called the 
Court’s attention to yarious pages of the record of 
the evidence of Robnett, especially pages 2353 to 
9296 and 2646 to 2651, wherein Robnett refused to 
answer question on cross-examination, for the 
reason that his answers might incriminate him. He 
willingly answered questions for the appellant, and 
did not claim his privilege, but when we attempted 
to cross-examine him upon the same matters he 
claimed his “constitutional privilege.” as he called 
it, and declined to answer. This was sufficient 
ground for suppressing his deposition, or his evt- 
dence, as the same is properly termed, but we did 
not move against it upon that gr yund, but contented 
ourselves with permitting it to remain in the record, 
calling the Court’s attention to the same, and asking 
the Court what respect this evidence is entitled to, 
where a complainant in a court of equity in a case 
requiring clear proof produces as a main ground of 
recovery a witness who refuses to submit himself to 
a cross-examination upon the eround that if an- 
swers to questions were viven they might incrin- 
mate him, 2 witness who embezzled from some of 


defendants and admits he is contradicting previous 
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testiinony and is doing so with hope’ of immunity. 
That is the character of evidence we are required to 
meet, and upon which the Court is asked to base its 
decree cancelling the patents to the timber lands set 
out and described in the bills in equity on file herein, 
in the face of contrary verdict of a jury and of a con- 
trary decision of the court below. 

We feel that the record in this case is now suffi- 
ciently voluminous, and we have no desire to further 
swell ifs pages by endeavoring to summarize it fur- 
ther in closing. We are satisfied that a careful study 
of the evidence, as a whole, shows clearly that the 
charges of the complainant's bills have not been 
sustained by the proof, and that the theories and 
desperate efforts of counsel for complainant to show 
that a crime was committed where in fact there was 


ho offense are not supported by the evidence. 


POINTS AND’ UTHORIT IS. 
ue 
Tn order for the complainant to succeed, it is nec 
essary to prove fraud in connection with each and 
every entry by clear and convincing testimony, and 
the mere fact of transfer of title before the issuance 
of patent raises no presumption of unlawfulness or 


fraud in the original entry. 
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II. 

In a suit by the Government to cancel patents to 
public lands, the evidence on the part of the Govern- 
ment must be clear, convincing aud unequivocal. It 
must be stronger than beyond a reasonable doubt. 
This rule has been announced in a number of cases, 
and the fact that the jury in a criminal case involy- 
ing the same matters, and based upon the same evi- 
dence, has found adversely to the Government, and 
the trial judge in the civil case has found adversely 
to the Government, is a ‘very strong indication that 
the evidence in this particular case is not clear, un- 
equivocal and convincing. 

Tn support of this point we call the Court's atten- 
tion to the following authorities: 

United States rs. Macwell Land Grani Company, 
et al., 121 W. S. 325; 30 L .Ed., 949, in whiele the 
Court says: 


“While courts of equity have the power to set 
aside, cancel or correct patents or other evi- 
dences of title obtained from the United States 
by fraud or mistake, and to correct, under 
proper circumstances, such mistakes, this can 
only be done on specific averment of the mistake 
or fraud, supported by clear and satisfactory 
proof.” (Syllabus 4.) 


limited States vs. Stone, 69 U.S. 525-527; 17 LL. 


Ed., 765, in which the Court says: 
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“A patent is the highest evidence of title, and 
is conclusive as against the Government and all 
claiming under junior patents or titles, until it 
is set aside or annuled by some judicial proceed- 
ing.” 


United States vs. Stinson, 197 T. 8.-200-204; 49 L. 
Hd. 724. ‘Atupage 725 UL, Ed.) Mo. Justice brewer 
SAYS: 


“While the Government, like an individual, 
may maintain an appropriate action to set aside 
its ‘grants, aud recover property of which it has 
been defrauded, and while laches or limitations 
do not of themselves constifute a distinct de- 
fense as against it, vet certain propositions in 
respect to such an action have been fully estab- 
lished. 1. The respect due to the patent. The 
presumption that all proceedings and steps re- 
quired by law have been observed before its 
issue. The immense importance and necessity 
of the stability of titles depending upon these 
official instruments demand that suits to set 
aside and annul them should be sustained only 
when the allegations on which this is attempted 
are clearly stated and fully sustained by the 
proof.” (Citing authorities. ) 

“2. The Government is subject to the same 
rujes respecting the burden ef proof, the quan- 
tity and character of evidence. the presumptions 
of law and fact, that attend a prosecution of a 
like action by an individual.” 

Quoting from Maxwell Land Graut case (su- 
pra): “it should be well understood that only 
that class of evidence that commands respect, 
and that amount which produces conviction, 
shall make such attempt successful.” (Citing 
authorities. ) 
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In Colorado Coal & Tron Company rvs, United 
See UU. S- 207, 31 L. Ed. 182, (at p. 186, L. 
Ed.,) Mr. Justice Matthews, after citing approving- 
ly the Maxwell Land Grant Case (Supra), says: 


“It thus appears that the title of the defend- 
ants rests upon the strongest presumptions of 
fact which, although they may be rebutted, ney- 
ertheless can be overthrown only by full proofs 
to the contrary, clear, convincing and unambig- 
vous. The burden of producing these proofs 
and establishing the conclusion to which they 
are directed rests upon the Government. 
Neither is it relieved of this obligation by the 
negative nature of the proposition it is bound 
to establish.” 


The doctrine as laid down in the Maxwell Land 
Grant case is again cited approvingly in the case of 
United States rs. San Jacinto Tin Co., 125 U.S. 273, 
300; 31 L. Ed, 747, 756, in which the Court says: 


“The dignity and character of a patent from 
the United States is such that the holder of it 
cannot be called upon to prove that everything 
has been done that is usual in the proceedings 
had in the Land Department before its issue, 
nor can he be called upon to explain every regu- 
larity or even impropriety in the process by 
which the patent is procured.” 


United States rs. Marshall Mining Co., 129 
Ties. 579 6002 32 Ib. Ed. T54, 758. 


To the same effect see: 


United States rs. Tron-Silver Mining Co.. 
2s Wasa, oro, 32) 1a bde salar: 


+ ope 
United States vs. Des Moines Nar. & R. Co., 
142 U. S. 510,51 ; 85 Le kd, 1099, 108: 


In Files rs. Brown, 124 Fed, 133, at 159, Judge 
Sanborn says: 


“Tf there is one proposition in the law re- 
garding the rescission of contracts and the can- 
ceHation of muniments of title that is estab- 
lished beyond doubt or cavil, it is that the com- 
plainant must establish the essential facts of 
his cause of action with clearness and certainty, 
to entitle him to any relief.” (Citing authori- 
ties. ) 

“A written instrument cannot be avoided for 
fraud or mistake unless the evidence of the 
fraud or mistake is clear, unequivocal and con- 
WINGS 


Chicago, St. P.. W. & O. Ry. Co, & TWaiiineny, 
83 Fed. 487, 440. 


Howland vs. Blake, 97 U.S. 624, 24a. ded. 
1027, 102s) 


“In a suit by the United States to cancel a 
patent to public land on the ground of fraud, 
the burden of proof to establish the fraud is on 
the Government, and the evidence, whether di- 
rect and positive, or circumstantiai, must be 
clear, unequivocal and convincing.” 


United States rs, Mills, 169 Fed. 686 (Sy1- 
labus: ie 


“The Government is subjected to the same 
rules respecting the burden of proof, the quan- 
tity and character of evidence, the presump- 
tions of law and fact, that attend the prosecn- 
tion of a like action by an individual.” 


: wa U2 
Imited States rs. Stinson, 197 U. S. 200, 
49 L. Ed. 724. 
The rule as announced in the case of United States 
r. Detroit Timber and Lumber Co., 124 Fed. 393, 
402, AFFIRMED in 131 Fed, 668, REAFFIRMED 
mm2g0nd. S. 321,50 L. Ed. 499: 


“Tf the proposition as thus laid down in the 
cases cited is sound in regard to the ordinary 
contracts of private individuals, how much more 
should it be observed where the attempt is made 
to annul the grants, the patents, and other sol- 
emn evidences of title emanating frem the Gov- 
ernment of the United States, under its official 
seal.” 


United States rs. Marwell Land Grant Co. 
(Supra. ) 


The same doctrine has been approved in the cases 
Ol: 


United States rs. Clark, 200 U. S. 601, 50 
L. Edv615. , 


Chicago & Northwestern R. Co, vs. Wilsor. 
116 Fed. 915. 


Files rs. Brown, 124 Fed. 133-139. 

Fowler vs. Fowler, 135 Fed. 405, 410. 

Maslin vs. Noble, 157 Fed, 506, 508. 
And also in: 


United States vs. Barber Lumber Company. 
172 Fed. 948. 


Pore: 191 Fed. 24 


UU 

The bill does not allege specitically and in detail 
in what the fraud consists, and the evidence is far 
from being of that class commanding respect. It is 
in no sense clear and unequivocal. The weight of 
the evidence is not even upon the part of the Govern- 
ment, much less being evenly balanced or in favor 
of the Government. The chief witness for the Gov- 
ernment is Clarence W. Robnett. The evidence of 
this witness is not the class of evidence which the 
courts hold must command respect. The evidence, 
as a Whole, is insufficient to establish fraud in con- 
nection with any entry, nuch less in connection with 
all of the entries. 


United States rs. Barber Lumber Ce. 


(Supra). 


United States rs. Biggs, 211 U. 8. 507; 53 
L. Ed. 305. 


Williamson vs. United States, 207 U.S. 425; 
“) 4 pi 
be LL. Bh 2538. 


bnited States vs, Budd, a4 ©. S. 94-1737 
ae. dees s4: 


Pe 
Even if the evidence was of that class which com- 
mands respect, and was sufficient to prove fraud on 


the part of the entrvmen, there is no evidence to 


yon 
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prove that any of the defendants were parties to the 
fraud; the land has all been transferred to innocent 
purchasers, for value, in due course of business and 
in good faith, which prevents a decree for the can- 
cellation of the patents. 

United States rs. Clark (Supra). 


“The rights of a bona fide purchaser from one 
who has entered timber lands under the Act of 
Congress of June 3, 1878, which provides that, 
ho@eer fuise statement by the entrymian, any 
grant which he may have mace shall be void, ex- 
cept in the hands of a bona fide purchaser, are 
not affected by a subsequent cancellation of the 
entry for false representations, although at the 
time of his purchase no patent for the land had 
been issued.” 


Lewis rs. Shaw, 70 Fed, 289. 


“Where land has been regularly entered 
under Act June 3, [S78, providing for the sale of 
lands chiefly valuable for timber and stone, it is 
not subject to forfeiture in the hands of a bona 
fide purchaser.” 


Hawley rs. Diller, 75 Fed, 946. 


United States vs. Detroit Lumber Company 
(Supra). 


In United States rvs. California & Oregon Land 
Comes U.S. SItl: 47 Law Ed., 354, at 339 (LL. Ed.) 
Mr. Justice Brewer says: 


“The right, therefore, of this defendant, the 
California & Oregon Land Company, to avail 
itself of a plea cannot be doubted: and the plea 
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which it made in this case, that of a bona fide 
purchaser is one favored in the law. as ae” 


In Stark vs. Starr, 73 U. S. 402; 18 Law Ed. 925, 
Mr. Justice Field says (at 929 L. Ted.) : 


“The right to a patent once vested is treated 
by the Government, when dealing with public 
lands, as equivalent to a patent issued. When, 
in fact, the patent does issue, it relates back to 
the inception of the right of the patentee, so ae 
as it may be necessary, to cut off intervening 
claimants.” 


In United States rs. Stinson, 197 U.S. 200; 49 1. 
Ed. 724, at page 725 (Law Ed.), Mr. Justice Brewer 
Says: 


“Third. It is a good defense to an action to 
set aside a patent that the title has passed to a 
boua fide purchaser, for value, without NOwGe: 
And, generally speaking, equity will not simply 
consider the question whether the title has been 
fraudulently obtained from the Government, 
but will also protect the rights and interests of 
innocent parties.” (Citing cases, and citing ap- 
provingly from Colorado Coal & Tron Co, vs, U. 
S., Supra.) 


We call the Court’s attention te a decision of the 
Superior Court of Cook County, Mlinois, found in 
Vol. 42 of the National Corporation Reporter of May 
25,1911, in the case of Pasqualle Schiavone vs, Fran- 
cesco Schiavone, et al. This decision was rendered 
upon exception to the Master's report, and the excep- 


tions were sustained as being against the weight of 
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the evidence and contrary to law. Section 2 and +3 
of the Syllabus are as follows: 


(2) “It is the rule in this State that in civil 
cases when it is necessary to establish facts 
which show a crime, the same degree of proof is 
required to sustain the action or defense, as 
would be required to procure a conviction under 
an indictment for the same offense. That is, the 
presumption of innocence arises, and the crime 
charged must be proven by evidence which 1e- 
moves every reasonable doubt of guilt.” 

(3) “When the Complainant has not estab- 
lished his case by the measure of proof required, 
and where the findings of the Master are not 
even supported by a preponderance of the evi- 
dence, the exceptions to the Master’s report 
must be sustained.” 


Tn the body of the decision, the Court holds: 


“Tt is the rule in this state that in a civil case, 
when it is necessary to establish facts which 
show a crime, the same degree of proof isu. 
quired to sustain the action or defense as would 
be required to procure a conviction wider an in- 
dictment for the same offense. That is, proof 
beyond a reasonable doubt. Harbinson ys. 
Shook, 41 Il]. 141; McConnell vs. Delaware M. 
S. Ins. Co., 18 Tl. 228; Grimes vs. Hillary, 150 
Til. 141.” 

“Tn Sprague vs. Dodge, 48 TIL. 142, it was held 
that in civil actions where either party relies 
upon establishing a criminal offense against the 
other, the presumptien of innocence should onlv 
be yielded upon satisfacory evidence of euilt. 
Tn the case of Oliver et al. vs. Oliver, 110 TU. 1195 
the bill sought to set aside a deed on the eround 
of forgery, and it was held that the charge of 
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forgery was one which the complainant war 
bound to prove affirmatively by clear and con- 
vincing proof before relief could be granted. In 
People vs. Sullivan, 218 Ill, 437, the Court says. 
‘The information herein charges the respondent 
with the commission of a crime. The rule in TIli- 
nois, except as modified by statute in actions of 
slander and Hbel, is that when a criminal 
offense is charged in the pleadings, and must be 
established either to sustain the cause of action, 
or maintain the defense, the presumption of in- 
nocence arises, and the crime charged must be 
proven by evidence which removes every reason- 
able doubt of guilt.” 


While this decision is rendered by a lower court, 
yet it 1s so well supported by decisions from the Ap- 
pellate Courts, and is so sound in its reasoning, that. 
we believe the Court will be satisfied to follow the 
rule therein announced, and we respectfully submit 
that the case is very similar to the case at bar. 
Under the rule laid down in the United States 
Courts, and under the authorities heretofore cited 
the proof required to warrant the cancellation of a 
patent must be clear and satisfactory; must be 
stronger than bevond a reasonable doubt. 

There is no direct evidence of a conspiracy. The 
Government relies solely upon circumstantial evi- 
dence to prove the conspiracy, and the case was sub- 
mitted to the court entirely wpon the presumption 


and inferences drawn from certnin statements and 


° 229 


facts alleged to have been established by the Govern- 
ment, but applving the rule laid down in the case of 
United States Fidelity Company rs. Des Moines Na- 
tional Bank, 145 Fed. 273, the Court says: 


“A theory cannot be said to be established by 
circumstantial evidence even in a civil action, 
unless the facts relied upon are of such a nature, 
and are so related to each other, that it is the 
only conclusion that can fairly or reasonably be 
drawn from them. If the facts are consistent 
with either of two opposing theories, they prove 
neither.” 


Was there then substantial evidence to show a 
conspiracy or fraud on the part of the defendants? 
The jury in one case involving the same matters, and 
the same evidence, found there was not sufficient evi- 
dence to warrant a conviction in a crininal case. 
The court to whom the case was again submitted and 
tried, and who considered the evidence carefully, as 
the same applied to each and all of the different en- 
tries, found that the evidence was insufficient fo war- 
rant a cancellation of the patents. This Court is 
called upon to review the same evidence, and, al- 
though it has never had the opportunity of meeting 
the witnesses, hearing them testify, as did the court 
below, and has never had the opportunity of under- 
standing the circumstances surrounding the evidence 


of each and every witness, is now asked to overturn 
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the verdict of the jury, the decision of Judge Dietrich, 
and reverse the case. It may be argued that Judge 
Dietrich in the case at bar did not hear the witnesses 
testify, and did not have an opportunity to observe 
their demeanor upon the stand. To this we reply 
that Judge Dietrich did have an opportunity of hear- 
ing the witness testify, observing their demeanor 
upon the stand, and of knowing the facts and cir 
cumstances surrounding their giving of their evi- 
dence in the criminal case (United States vs. Wet- 
tenbach, Kester and Dievyer), which involved the 
same transactions, the same evidence, and the same 
witnesses. We call the Court's attention to the ver- 
dict of the jury, appearing at page 4180 of the trans- 
cript. This verdict, in connection with the decision 
and judgment of the lower court, is entitled to due 
consideration, and should have great weight with 
this Court in its efforts to reach a fair, just and 
equitable conclusion. 


Respectfully submitted, 


GIO. W. TANNAHILL, 
Solicitor for the Respondents, William F. 
Kxettenbach, George H. Iester, William 
Dwyer, Elizabeth White, Edna P. Kester, 
Martha E. Hallett and Wittie FE. Dwyer. 


